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Pl\EFACB TO THE FlI\ST EdITION, 



Ik the following pages an effort has heen made to simplify the 
law relating to Boads and Highways within the State of Ohio, and 
to remoYOi as far as seemed possible, the difficulties in the way of a 
correct understanding of its provisions. It is hoped that the Forms 
at the close of the volume will greatly add to its usefulness, as well 
as tend to produce uniformity in the manner in which the law is 
executed throughout the State. 

Caktok, Ohio, AprU 10, 1864. 



jPreface to the Second Edition. 



In the present edition of this work the scope of the original voU 
nme has been greatly enlarged, and the text is made to conform to 
the statutes in force on the first day of June, 1871. The foot-no «g 
contain a summary of all authoritative Judicial decisions made In 
the State, relating to the subjects herein treated o^ which have thus . 
tta been made public. t^* 

Caktok, Ohio, June 15, 1871* 
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CHAPTER I. 

OP THE CLASSES OF HIGHWAYS. 

The ordinary public hisjhways which are the subjects 
of general legislation in the State of Ohio are: 

I. State Eoads; 
II. County Eoads; 

III. Township Eoads; 

IV. Streets and Alleys in Cities, Towns, and Villages. 

To these may be added another class which, secondarily ^ 
have a relation to the road system of the state, but which 
are usually established to meet some local or particular 
want, namely: 

V. Free Turnpike Eoads; 
VI. Plank Eoads; 
VII. Eoads to Cemeteries; 
VIII. Eoads to Mines and Quarries. 

Ways by Grant, Dedication, or Prescription are such 
as exist by contract, deed, or the acts of parties, and are 
therefore not subject to statutory regulation. A summary 
of the leading principles of the common law, applicable 
to such ways, will be found in the closing chapter of this 
volume. 
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CHAPTER II. 

RELATING TO STATE ROADS. i 

SECTION 1. 
HOW GRANT OF STATE ROAD OBTAINED.^ 

To procure the establishment of a state road it is neces- 
sary, in the first place, to file a petition (1) with the com- 
missioners of each of the several counties through which 
it is designed such road shall pass, setting forth the public 
necessity of such road, and specifying the place of begin- 
ning, the intermediate points (if any), and the termin- 
ation of the same. The petition, in each county, must 
be signed by at least twenty freeholders of such county ; 
and must be so filed, in point of time, that action may be 
had thereon by the commissioners of the several counties, 
at the same regular session in all the counties. 

Before an order can be made upon a petition thus filed, 
one of the parties interested in the location of the road, 
in each county, must enter into a bond, (2) with two or more 

1 A state road is a road running into two or more ooanties, and is distin- 
guished by this from a coanty road, which lies wholly within one county. 
Ohio ex rel. Stebbins «. Treasurer of Wood Co., 17 Ohio Reports, 186. 

3 For proceedings to alter a state road ; or, for the resurvey of a state 
read when the line has become uncertain ; or, to change the route of a state 
road when the old route has been washed away, or to change the course of 
a state road through the lands of any proprietor, see Chapter III, where 
these subjects are treated of in connection wi^h county roads* 
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responsible freeholders of the county as sureties, in such 
amount as the commissioners of the county in which it 
is designed to use such bond may require, (3) payable to the 
State of Ohio, and conditioned for the payment of all ex- 
penses that may accrue in the location of such road, in 
case the same should not be established a public highway. 
No notice is required of the filing of the petition in 
such cases. 

Alteration or vacation op sI'atb roads. 

Applications for altering or vacating state roads are 
made in the same manner as in the case of county roads.' 



SECTION II. 

Powers and duties of county commissioners relative to the 
establisbmbnt, etc., of state roads. 2 

Petitions and bonds being filed in the manner indicated 
in the preceding section, it is imperative upon the county 
commissioners of each of the counties through which the 
proposed road is designed to be located, by an 'order (4) 
made at the same regular session in all the counties, to 
appoint one disinterested freeholder of their respective 
counties a commissioner, to view and survey such road.^ 

1 For proceedings in sach casesi see Chapter III. 

a The laying out of a state road over the same ground upon whioh a part 
of a county road was established, does not extinguish the county road. The 
two may weU co-exist as to the part occupied in common, for the benefit of 
different classes of the public. Bisher v. Richards, 9 Ohio St. Rep. 496. 

8 The words of the statute are, ''shall appoint," and they seem to pre- 
elude the making of objections to the order. The time for hearing remon- 
ctranoes is, eyidently, when the report of the yiewera ia under considera- 
tion by the county ^mmissionera* 
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The order of the county commissioners, upon their jour- 
nal, should show that the petition for such state road was 
signed by the requisite number of freeholders, and that 
bond was given by one of the petitioners (naming him), to 
the satisfaction of the commissioners — stating the amount 
of such bond, with the names of the sureties. 

The commissioners are directed by law to issue their 
order, (5) instructing the road commissioners by them re- 
spectively appointed, to meet at the initial point, or be- 
ginning of such road, on the first Wednesday of the month 
next ensuing the date of the order, to discharge the several 
duties of their appointment. 

Proceedings upon return of the report of the road commissioners. 

Upon return being made by the commissioners of a state 
road, of their proceedings with reference thereto, in the 
manner pointed out in Section III, of this Chapter,4t is 
the duty of the county auditor to file such return in his 
oflSce. Should the commissioners report in favor of the 
establishment of the road, the county commissioners of 
the several counties, at their next session after the filing 
of such report, will order (9) the county auditors of their 
respective counties, to cause notice (10) to be given in 
each of said counties, by publication in some newspaper 
having a general circulation therein, for four consecutive 
weeks prior to the next session of the board, informing all 
persons interested for or against the establishment of such 
road, that the county commissioners will hear the parties 
in favor of or opposed to such road, and also the applica- 
tions of all persons claiming damages by reason of the 
location of such road through their lands. 

1 See page 12. 
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The adjustment of claims for damages. 

All persons who fail to make application for damages 
at the next regular session of the county commissioners, 
after the publication of the notice before mentioned, will 
be held and considered to have released their claims. But 
should there be any lands, the owners of which have not 
granted the right of way, nor filed their applications for 
damages with the county commissioners, the whole case 
must be continued to the next regular session of the com- 
missioners, and they must order the auditor to again give 
notice (10) to the parties, as in the first instance.^ 

To obtain the allowance of damages, the person 
aggrieved by the location of a state road through his or 
her premises, must file a petition (11) with the commis- 
sioners of the proper county, at the first regular session 
of the commissioners after the publication of notice, 
describing the premises in relation to which damages are 
claimed, and praying for the appointment of a jury to 
assess such damages. 

Upon receiving such petition, it is the duty of the con- 
missioners to appoint (12) a "jury" of three^ disinterested 
freeholders of the county, to determine the amount of 

1 The anomaly in this paragraph must be attributed to the law, in 
which it appears, and not to the compiler. 

a The word '* jury/' where it occurs in sec. 19, art. 1, of the constitu- 
tion (relating to the appropriation of private property for public uses), aa 
well as in the other cases where it occurs, means a tribunal of twelve men, 
presided over by a court, and hearing the allegations, evidence and argu- 
ments of the parties. And they may be sent to inspect premises. Lamb 
et al. «. Lane, 4 Ohio State Rep. 167. See also Shaver v. Starrett, 4 Ohio 
State Rep. 494 ; Work v, the State of Ohio, 2 Ohio State Rep. 296. An 
assessment may be made by viewers in the first instance, provided a right 
of appeal is given to a court in which they may be assessed by a constito • 
tlonal jury. Lamb et al. v. Lane, 4 Ohio State Rep. 167. 
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damages to which the person or persons complaining may 
be entitled.^ And it is the duty of the jury, after having 
taken an oath or affirmation (13) faithfully and impartially 
to discharge the duties imposed upon them by law, to pro- 
ceed to view such road the whole distance the same may 
have been located through the premises of the party or 
parties claiming damages, as well as through the premises 
of any minors, idiots, lunatics or insane persons, where 
the same are known, and to fix the compensation £o be paid 
in money, for the property sought to be appropriated to 
the use of the road, without deduction for benefits accru- 
ing to such property by reason of the location of such 
road.^ 

The law does not prescribe tjje manner in which the 
jury shall make their decision known to the commission- 
ers — whether by an oral or written verdict, delivered by 
the jurors, in a body, to the commissioners, at the same 
session at which the jurors are appointed, or the next ses- 
sion thereafter, or by a report in writing (14), signed by 
them,' and deposited in the office of the commissioners, on 

1 No valid appropriation of property for pablio use can be made with- 
out a la\o providing compensation to the owner, to be assessed in the mode 
prescribed in the constitution. The constitution, in this {articular, does 
not execute itself. Lamb et al. v. Lane, 4 Ohio State Rep 167. A law 
providing for the appropriation of property for public use is void unless it 
provides the owner a compensation. McArthur v, Kelly et al., 5 Ohio Rep* 
143 ; see also Foote v. Cincinnati, 11 Ohio Rep., 410. 

2 See note 2 preceding page. 

For remarks relative to the manner of awarding compensation, see Chap- 
ter III, Sec. III. 

The jury does not seem to be authorized to assess damages for any injury 
that the premises from which the land appropriated is taken may sustain, 
by reason of the location of the road. In county and township roads this 
it different. 

8 Where commissioners are appointed to appraise lands to be condemned 
to public uffes, the concurrence of the majority lands the minority. Young 



DITTIES OF C0I7KTY COMMISSIOKEBS. 



or before the first day of the session next succeeding the 
one at which the appointment was made. The latter 
method accords best with the practice in road cases in 
general ; but in argent cases die jury might be required 
to sign a report in writing, and deliver it, in a body, to 
the commissioners, before their adjournment. The order 
of appointment should specify the manner in which the 
jurors shall make their report. 

Should the commissioners be satisfied that the amount 
assessed by the jury is just and equitable, and that the 
road, or any part thereof, will be of sufficient importance 
to the public to justify the payment of the damages out 
of the county treasury, they should make an order (15) 
accordingly, and direct the county auditor to draw his 
warrant upon the treasurer, in favor of the party or par- 
ties entitled thereto, for the amount or amounts so assessed. 
But should the commissioners be of opinion that such 
road is not of sufficient importance to the public to justify 
such appropriation of money, they may refuse to establish 
the same a public highway unless the damages and ex-> 
penses are paid by the petitioners. 

In case no damages are claimed, or if the damages be 
paid by the county or the petitioners, the commissioners 
may establish the road a public highway, and order (15) 
that the same shall be recorded as such.^ 

From the order of the county commissioners, establish- 

«. Buckingham et al., 5 Ohio Rep. 485. Bat the establishment of a road 
upon the report of two viewers, the third neither qualifying nor acting, is 
erroneous. In the matter of the Wells county road, 7 Ohio State Rep. 16. 

I When all the requisites have been performed which authorise a record- 
ing officer to record any instrument whatever, it is in law considered as 
recorded, although the manual labor of writing it in a book kept for that 
purpose, has not been performed. King v. Kenny, 4 Ohio Rep. 63. Nor 
ean it be required, after a lapse of many yearn, that to sastain a public 
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ing or refusing (16) to establish a state road, there is no 
appeal ; but from their order altering or vacating such 
road an appeal may be taken. The right of appeal is also 
given to claimants^ who may not be satisfied with the 
amount of damages aL^ses^d them by the jury, or with 
the final decision of the commissioners confirming such 
assessment. 

To obtain the benefit orf such appeal*notice thereof must 
be given by the appellant or appellants, and entered upon 
the journal of the commissioners, at the same session of 
the board at which the decision is made ; and within ten 
days thereafter the appellant or appellants must enter into 
a bond^ (17), in such amount and with such security as may 
be approved by the county auditor, conditioned for the 
payment of all costs and expenses arising from, or in con- 
sequence of such appeal [in case the award rendered by 
the jury appointed by the probate judge shall not exceed 
in amount the award rendered by the jury appointed by 
the county commissioners].* 

Within five days from the time of filing such appeal bond, 
the appellant or appellants must deliver to the probate 

road, every preliminary step directed to be taken in establishing it, mnnf 
be proven by existing papers or records. Arnold v. Flattery, 5 Ohio Rep 
271. See also Ingersol i;. Herider, 12 Ohio Rep. 527. 

1 There seems to be no appeal allowed to those interested in having the 
amoant of damages reduced. See and compare sections XII and XIII of 
the act. Swan & Gritchfield's Stats. 1288. 

2 The statute does not prescribe to whom thU bond shall be made pay- 
able. The proper obligees woald seem to be the obligors in the bond filed 
with the petition for the road, as these persons are made defendants in the 
proceedings in the probate court ; but in other appeals in road cases the 
siatute prescribes that the bonds shall be made payable to the State of Ohio. 

3 The clause in brackets is not appended to the condition of the bond in 
the act ; but in the 13th section of the act it is provided that the appellant 
or appellants shall pay the costs of the appeal, ''unless the award rendered 

* Several claimants may unite in an appeal, although their claims may be distinct ; 
or they may severally appeal. 
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judge a transcript of the proceedings had before the com- 
missioners. 

The proceedings upon the appeal ^ being certified back 
to the commissioners, in the manner hereinafter pointed 
outj^they may, should they not deem the road of sufficient 
importance to warrant the payment of damages assessed, 
and expenses incurred in the probate court, out of the 
county treasury, refuse to establish such road unless th-d 
parties interested in behalf of the same pay such damagert 
and expenses, to the satisfaction of the commissioners, 
before an order for opening the road is entered. In either 
.case, whether the damages and expenses arie paid or secured 
to be paid by the parties interested, or the commissioners 
order the same to be paid out of the county treasury, they 
are required, by the express terms of the statute, to enter 
an order (18) that such road be established a public high- 
way. 

Should the commissioners be of opinion that a part only 
of any state road petitioned for will be of public utility, 
they are authorized by law to establish such useful part, 
and reject the residue, in case it be capable of division. 

Proceedings to reduce the width of a state road. 

The width of a state road may be reduced by the county 
commissioners of the proper county, when, in their opinion, 
it would be just and proper so to do. To procure an order 
for this purpose, a petition (19) must be presented to them, 
signed by at least twelve freeholders of the county, pray- 
ing for such reduction. Notice (20) of the intention to file 

by the jury appointed by the probate judge shall exceed in amount the 
award rendered by the jury appointed by the county commisMouers.*' Thia 
clause, therefore, necessarily becomes a part of the condition of the bond. 

1 For these proceedings, see Chapter Vlll, Sec. I. 
2. Chapter Vlll, Sec. I. 
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such petition must also be given, in some newspaper in 
general circulation in the county, for four consecutive weeks 
prior to the session at which it is designed to file such pe- 
tition. 

Before granting an order for lessening the width of a 
state road, the commissioners are required by law to ap- 
point (21) three disinterested citizens of the county, to 
view and report (23), under oath or affirmation (22), " as to 
the utility or inutility" of the proposed change, and also 
the width which, in their opinion, such road should be. 

Should the report be favorable to a diminution, the com- 
missioners may make an order (24) reducing .the width of 
such road, or any part thereof, to not less than forty feet; 
and thereupon should direct the county auditor to make a 
complete record of the proceedings had in the premises. 

Alteration of state roads. 

The proceedings before county commissioners in relation 
to altering state roads are the same as in applications to 
alter county roads. 

When an alteration is made in the route of a state road, 
the alteration becomes part of the original road ; and so 
much of the old road as lies between the intersecting 
points of the alteration is, by operation of law, vacated. 

Vacation op state roads. 

When any part of a state road becomes useless, or when 
a state road has remained unopened for five years after 
the date of the order establishing it, the commissioners of 
the county may, upon petition (79) of twelve freeholders 
of the county, appoint (86) three disinterested freeholders 
to view such road or part of a road, and report whether 
the same is useless, and whether it would be of public advan- 
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tage to vacate it ; and if such report be in favor of vaca- 
tion, the commissioners are authorized to maVe an order 

vacating so much of such road as lies within their jurisdic- 
tion. 

The same preliminary proceedings in respect to the filing 

of the petition, giving bond and notice, etc., are necessary 

in such cases, as in applications to vacate county roads. ^ 



SECTION HL 

DUTIBS OP OOMMlSSrONBRS AND SURVEYORS OP STATE ROADS. * 

It is the dirty of the commissioners appointed to view a 
3tate road, to meet at the time and place designated in the 
order of appointment, and, when met, to select and employ 
a skillful surveyor, two chain-carriers, a marker, and other 
necessary assistants. Before entering upon the duties of 
their appointment, the commissioners, surveyor and chain 
carriers, must be sworn or affirmed to discharge their du- 
ties faithfully, and according to law (6). Such oath or 
affirmation may be made before any officer authorized to 
administer oaths in general; and a certificate thereof (7), 
signed by such officer, must be returned with the report 
of the commissioners. 

Every state road must be laid out from the place of 
beginning to the place of termination mentioned in the 
order, on the most direct route along which suitable ground 
can be found to establish the same — ^regard being always 
had to the intermediate points, if any are mentioned in 
the order. 



1 See Chapter III, Sec. II. 
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The width of state roads is fixed by law at sixty feet, in 
all cases.^ 

The commissioners to lay out and establish a state road 
are required to cause the same to be correctly surveyed 
and marked through its entire length, designating the 
courses and distances; and at the end of each mile to 
mark the number thereof upon a tree, or a monument 
erected for that purpose. It is no part of their duty to 
assess damages to landholders through whose premises the 
road is proposed to be located.^ 

Having completed the view, the commissioners and sur- 
fejOT are instructed by law to make a certified return (8) 
of the survey and plat of the whole length of such road, 
specifying the distance the same may have been laid out 
in each county, and whether, in their opinion, the public 
convenience requires the establishment of such road, or 
any part thereof.^ A complete copy of this return, 
signed by the commissioners of the road, or a majority of 
them, and the surveyor, must be immediately deposited in 
the office of the county commissioners of each county in 
which any part of such road may be located. 

Alteration or vacation of state roads. 

Upon petition filed to alter or vacate the whole or any 
part of a state road, the viewers appointed by the county 
commissioners to report upon the same, are required to 
perform the same duties, in every respect, as in applica- 
tions to alter or vacate county roads.* 

m — » ■■^ ■ I ■ ■ — ■■ ■ ■■■■■ - ■ — ■ ■ ■ .. I . » —I, ■ ■ ■■■■..■■ — ■—— . ■ I I ^ 

1 But the county commiasioners may reduce the width to not less than 
forty feet. See Section II of this Chapter. 

2 For the manner of assessing damages in such oases, see Section II of 
this Chapter. 

3 For full instructions relative to making out snch reports, see Chapter III, 
Boo. III. 

* See Chapter III, Sec. III. 
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SECTION IV. 

SONDRT HATTBR8 RflLATING TO STATE ROADS. 

The fees allowed to those necessarily employed in laying 
out a state road are as follows : Commissioners or viewers, 
two dollars, each, per day ; surveyors, two dollars and fifty 
cents per day ; chain-carriers, markers, and other assist- 
ants, one dollar, each, per day. The commissioners or 
viewers are paid out of the county treasury of their respect- 
ive counties, on the order of the county auditor. The sur- 
veyors, chain-carriers, markers, and others, are paid by the 
several counties, in equal proportions, upon the order of 
the county auditors of such counties. 

In cases of appeal from the allowance of damages, 
officers, and other persons required to perform serv- 
ices, are entitled to the same fees as for like services in 
other cases — the auditor to be paid out of the county treas- 
ury,, and the fees of the probate judge and others to be 
taxed in the bill of costs. 

Width op state roads. 

The width of state roads is fixed by law at sixty feet, 
unless reduced by the county commissioners subsequent to 
the establishment of such roads.^ 

Vacation op state roads by non-user. 

A state road, or part of a state road, remaining unopened^ 
to the public for the space of ten years from the passage 

1 See Section II of this Chapter. 

2 A road on «e opened does not become Taoated by sabseqnent non-nser 
8ee I'eck et al. v. Clark et al., 19 Ohio Rep. 367 ; see, also, Ross v. Page, 6 
Ohio Rep. 156 ; Fox o. Hart, 11 Ohio Bep. 414 ; Lane «. Kennedy et al., 13 
Ohio State Rep. 42. 

2 
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of the act, or grant of the order, authorizing the same, 
I becomes, by operation of law, vacated, and the act or order 
annulled for non-user. Where any part of such road 
remains unopened for five years from the time it was estab- 
lished, it may be vacated by the county commissioners, 
upon. petition filed for that purpose.^ 

1 Qee Seotton II of this Chapter. 
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CHAPTER III. 

m 

RELATING TO COUNTY ROADS.! 

« 

SECTION L 

How ORDER FOR A YIBW OR RBYIBW OF A OOUNTT ROAD, OR THB ALTHA- 
ATIOM OB VACATION OF A STATB OR OOUNTT ROAD OBTAINED.^ 

Appmoations for laying out, altering or vacating county 
roads, or for altering or vacating state roads, must be by 
petition (25) to the commissioners of the proper county, 
signed by at least twelve freeholders of the county, residing 
in the* vicinity of the road sought to be laid out, viewed, 
altered or vacated. The petition must specify the place 
of beginning, the intermediate points (if any), and the place 
of termination of the road proposed to be laid out, altered 
or vacated; and in case the alteration of a part only of a 
state or county road should be prayed for, so much of the 
old road as it is designed to alter should be described, and 
a pertinent description of the route of such proposed alter- 
ation should also be ^iven (26). The petition must bo 
filed, and proceedings had thereon, at a regular session of 
the commissioners, and at no other. 

One or more of the petitioners must enter into a bond, 
(28), with security to the acceptance of the county auditor, 
payable to the State of Ohio, for the use of the county, and 
conditioned that the party or parties making such appli* 



1 Whether a road be a county road or not, does not depend upon its lengthy 
but whether the county commissioners established it as a county road. WeUf 
». McLaughlin et al., 17 Ohio Rep. 99. 

3 See Section II of this Chapter, for the prooeecUngs of county commij" 
Bionorf with reference t6 these sabjeots. 



4 



16 COUNTY ROADS. 



cation will pay into the county treasury the amount of all 
costs and expenses accruing thereon, in case the prayer of 
the petitioners be not granted, or the proceedings had in 
pursuance thereof be not finally confirmed and established. 
Notice (27) of the intention to present a petition for 
laying out, altering or vacating a county road, ^ must be 
given by an advertisement set up in the auditor's office, 
and in three public places in each township throrfgh which 
any part of such road is designed to be laid out, altered 
or vacated, at least thirty days prior to the meeting of the 
commissioners at which it is intended to file such petition. 
A notice (27) stating the time when such petition will be 
presented, with the substance of its prayer, must also be 
published for fbur consecutive weeks prior to such present- 
ation, in some newspaper published in the county, if thei-e 
be one ^ published therein. 

How REVIEW OBTAINED. 

Should the viewers of a county road report in favor of 
its location, any citizen^ of the county may, before an orddr 

1 This notice does not seem to be reqaired in applications to alter or va- 
cate state roads. The cause of this anomaly (and others which will be 
apparent npon examining the act), evidently was the amendment of the 
second and third sections of the act of January 27, 1853 (Swan k Critch- 
field's Stats. 1290), so as to include applications for altering or vacating 
state roads, without making the necessary amendments in the succeeding 
sections to render the statute congruous. 

2 For certain duties of the principal petitioner in relation to notifying 
viewers, landowners, etc., see Section III of this Chapter. 

3 The language of the statute is, " it shall be lawful for any citizen of the 
county to apply to the commissioners for a review of said road, by petition, 
agreeably to the second section of this act." (Swan k Critch. 1293.) The 
second section requires that a petition filed under its provisions shall be 
signed by " at least twelve freeholders of the county, residing in tne 
vicinity " of the road. (Swan k Critch. 1290.) Upon comparing these 
apparently conflicting provisions, it will be seen that the legislature evi- 
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establishing such road is made, petition (44) the commis- 
sioners of the county for a review of such road. The 
principal petitioner must also execute a bond (45) payable 
to the State of Ohio, for the use of the county, in such 
sum and with such sureties as the commissioners may 
approve, conditioned for the payment of the costs and 
expenses of the review, in case such road should be finally 
established.^ 2 Should the reviewers report in favor of 
the road, the obligors in the last mentioned bond will be 
required to pay into the county treasury the costs occa- 
sioned by the review ; but if the report be adverse to the 
establishment of the road, the parties executing the bond 
filed with the original petition will be held for the payment 
of all •the costs connected with the view, survey and 
review of such road. 

How ORDER ESTABLISHING ROAD ALONG COUNTY LINE OBTAINED. ^ 

To procure the establishment of a road along a county 
line, the same preliminary steps are necessary as in the 
case of other county roads, except that petitions must be 
filed, and bonds and notices given, in each county. Should 
viewers be appointed, notice of the time and place of 

dently intended to give one citizen of a county the right to petition for a 
review. If twelve freeholders of the vicinity of the road must sign a pe- 
tition for review, any citizen can not petition, as some are not freeholders, 
and all can not reside near the line of the road. The clause ''agreeably to 
the second section of this act " must have reference, therefore, to the glv- 
ine; of a bond by the party applying for a review. 

1 7or other duties of the principal petitioner, see Section III of this 
Chapter. 

2 For the duties of commissioners in such cases, see Section II of this 
Chapter. 

3 For the proceedings of the county oommissioners in such oases, see See* 
tic'D II of this Chapter. 
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meeting must be given them and the landowners along 
the route of the road, in the same manner as in other 
applications for county roads. 

How A PROPRIETOR MAY CHANGE THE ROUTE OP A COUNTY ROAD THROUGH 
HIS LAND8.1 

Any person, desiring to alter the route of a state or 
county road through his lands, may petition (59) the 
county commissioners for authority to make the change. 

Notice (60) of the intention to present such petition, 
and a bond (61) for the payment of costs, must be given 
as in applications for laying out or altering a county road. 
The petition must be filed while the commissioners are in 
session. / 

Should the commissioners establish the alteration*prayed 
for, they will require the petitioner to pay the costs of 
the view and survey, unless they are satisfied that the pro- 
posed alteration will be of sufl5cient advantage to the pub- 
lic to justify the payment of the costs out of the county 
treasury. The commissioners may also require the appli- 
cant to open such alteration a legal width, and in all re- 
spects to make the new equal to the old road, for the con- 
venience of travelers, before making an order establishing 
such alteration a public highway, and vacating the old por- 
tion of the road. The statute casts the labor and expense 
of opening such alteration, in any event, upon the person 
applying therefor. 

How ORDER OBTAINED FOR ALTERING ROUTE WHEN ROAD WASHED 
AWAY. 2 

When a state or county road is injured or destroyed by 
the washing of any lake, river, or creek, six freeholders of 

1 For the duties of commissioners in such cases, see Sectioii II of thia 
Chapter. 

2 See page 31. 
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the township in which the loss or injury has occurred may 
petition (75) the trustees of the township to alter the line 
of sucli road in such manner as to prevent further injury 
resulting thereto.* No bond, nor notice of the fQing of the 
petition, is required in such cases ; but the commissioners 
of the county may refuse to establish such alteration, 
unless the petitioners pay any compensation and damages 
that may be assessed to landowners. 

How ORDER FOR VACATION OP COUNTY ROAD OBTAINED. ^ * 

When a county road, or part of a county road, becomes 
useless, any twelve freeholders residing in that part of the 
county in which such road is established, may file their 
petition (79) with the commissioners of the county for 
such vacation, setting forth their reasons for the same. 
Bond (80) for the payment of costs must be executed, and 
notice (81) of the intention to present such petition must 
be given, as in applications to lay out and establish county 
roads. 

Vacation of road dedicated bt private persons to public use.* 

Where a road has been or, may be dedicated by private 
persons to public use, a majority in interest of the propri- 
etors of lands lying upon such road may, after having 
given at least thirty days' notice (93), in one or more news- 
papers of the county, and by posting up copies of such 
notice, the same length of time, in three or more public 
places in the township or townships in which such road 
may be located, petition (92) the commissioners of the 
county for the vacation of such road, or any part thereof ; 
and in all such cases the petitioners must pay all costs and 
expenses arising from the filing of the petition. 

I For the proceedings of the eoanty oommissionera in such oases, see 
Section II of this Chapter. 

3 Foe Tttoation of state road see Chapter II. 

^ £>ee pages 31 and 44 for proeeedings is such cases. 
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How WIDTH OF COUNTY BOAD IKCBEASED OB BEDUCED. 

To increase the width of a county road, the law pre- 
Bcribes that " the same proceedings shall be had, in all re- 
spects, so far as the same may be applicable, as are now 
required in regard to the laying oat, opening and estab- 
lishing of such road;" and to reduce the width of a county 
road, "the same proceedings shall be had, in all respects, 
so far as the same may be applicable, as are now required 
in regard to the vacation of such road." 



SECTION IL 
Powers and duties of county commissionebs with beference to 

ESTABLISHING COUNTY BOADS, AND ALTEBING OB YACATING STATe' 
AND COUNTY BO ADS.' 

When a petition for the establishment or alteration of a 
county road (signed by twelve freeholders of the county 
residing in the vicinity of the road') is presented to the 



1 The proceedings before the commisqionen relative to the alteration of a state 
road are not clearly defined by the statute. The second, third and fourth sections 
of the act of January 27, 1853, relating to the ** opening and regulating highways*' 
(Swan St Critch. Stats. 1290), prescribed the manner of laying out, altering and ▼»- 
eating oouaty roads only. The second and third sections were afterward so amended 
as to include the alteration and vacation of state roads also ; but the ronaining sec- 
tions of the act were not adapted, by the necessary legislation, to this change, and 
the result is that while the act confers power upon the commissioners to alter state 
roads, the mourner in which that power may be exercised is by no means clearly indi- 
cated. An act of Harch 1, 1854 (Swan A Critch. Stots. 1300), which is in part unre- 
pealed by the amendment of the second section of the act of January 27, 1853, 
8eems\o tern )Te the difficulty so &r as relates to the mteatiom of state roads. 

2 For the preliminary proceedings to obtain orders in aU these cases, see Section I 
of this Chapter. 

3 The record of the proceedinfs had before the commissioners in relation to the 
establishment of a road are frima fitde evidence of such establishment ; but upon a 
question between the owner of land over which the road was laid out and the county 
eonunissionen, whethar they micht enter on the land to construct the road, the 
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county commiBsioners, and proof is made to them that the 
notice^ mentioned in the preceding section has been given, 
according to law, it is their duty to appoint* three disinter- 
ested freeholders of the county as viewers (29) (30), and 
as a jury^ to assess and determine the compensation to be 
paid in money for.the property sought to be appropriated,* 
without deduction for benefits to any property of the 
owner, and also to assess and determine how much less 
valuable, if any, the land or premises from which such ap- 
propriation may be made will be rendered by the opening 
and construction of such road or alteration. 

It is also the duty of the commissioners to appoint a 
skillful surveyor (30) to survey such road, and to enter 



owner of the land might show that, in fact, the petition was not signed by twelve 
freeholders, and no notice had been given as required by the statute. Anderson et 
nx. r. Com'rs of Hamilton Coanty, 12 Ohio State Bep. 636. 

If the owner of land through which a road is proposed to be established apply to 
the county commissioners for damages, and viewers are appointed, who report, and 
the owner appeals to the court of common pleas, and viewers are there appointed 
and report, and the court affirm their report, it is then too late for the owners to 
object on oertiorari in the district court, that the record dues not affirmatively show 
that the freeholders who petitioned for the road were ** of the vicinity," or that no- 
tice of the application for the road was not given. He should have made these ob- 
jections before the county commissioners. In the matter of the Wells County Boad, 
7 Ohio State Bep. 16. 

Where in an action for trespass upon lands, the defendant Justifies that the acta 
complained of were done by him as supervisor, In opening a public highway over 
the lands, the record of the proceedings of the county commissioners, in regard to 
the road, is not incompetent evidence, because it terms the petitioners for the road 
" landholders," instead of freeholders ; nor because the viewers are not described aa 
"disinterested freeholders" of the county; nor because it does not show that the 
plaintiff had notice of the time and place of the -meeting of the viewers. Beebe v. 
Scheldt et al., 13 Ohio State Bep. 406. 

1 See note 3, preceding page. 

2 The words of the statute are, "shall appoint," and the commissioners have, 
therefore, no discretion in respect to making or refusing to make the appointment. 
The time for hearing objections and remonstrances against granting the prayer of 
the petition is when the report of the viewers is up for final disposition. 

3 Three Jurors may assess the compensation and damages in the first instance, pro* 
vided an appeal is allowed to a court in which the compensation may be assessed by 
a constitutional jury of twelve men. Lamb et al. «. Lane, 4 Ohio State Bep. 167. 

iSee note 1, p. 6. 

3 
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upon their journal, and issue an order (30) (31) directing 
such viewers and surveyor to meet on a day and at a place 
to be named in the order, or within ^ve days thereafter, 
to view, survey, and lay out or alter such road, and also to 
determine whether the public convenience requires that 
such road, or any part thereof, shall be sixty feet in width, 
and if not, what width will be sufficient. 

Should the viewers fail to perform their duty under the 
order thus made, the commissioners may, at their next reg- 
ular dession, make a new order, and appoint new viewers, 
or they may make such other order in the premises as to 
them may seem proper. 

Proceedings after receiving the reports op the viewers. 

Upon receiving the report of the viewers, it is the duty 
of the commissioners to cause the report relating to the 
location of the road or alteration to be publicly read (39) 
on two different days of the same meeting at which the 
report is returned. On the third day of the session, re- 
monstrances and objections to the establishment of the 
road, and confirmation of the report, will be for hearing: 
also any application for review. Should the report of the 
viewers be favorable to the location of the road, and no 
damages be claimed or assessed,* and no review be granted, 
the commissioners are directed by law, on such third day 
of the session, if, in their opinion, such road, or any part of 
the same (if capable of division) will be of public utility, to 
cause the reports, survey and plat to be recorded,^ (40) (41) 



1 If damages be claimed and assessed, the order establishing the road will be 
Buspondcd till after the questions growing out of such assessment are fully settled. 
8o, also, in case a petition for review is filed. 

2 See note 3, p. 20. When all the requisites have been performed which author- 
Iz'i a recording officer to record any instrument whatever, it is in law considered as 
recorded, although the manual labor of writin-^ it in a book kept for that purpose 
hns not been p**rform»'d. King ». Kenny, 4 Ohio Rep. 83. Korean it be required, 
after a lapse of many years, that to sustain a public road, every preliminary step 
dJr"cted to be taken in establishing it must be proven by existing papTf* or r*»corfi«. 
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and from thenceforth such road will be considered a pnb- 
lio highway.* But should the report of the viewers be 
ai^ainst the proposed road or alteration, or if, in the opinion 
of the commissioners, such road or alteration is unneces- 
sary (42), no further proceedings can be had in respect 
thereto, and the obligors in the bond filed with the peti- 
tion will bo liable for the costs that have accrued in the 
premises. 

It is the duty of the commissioners to cause the report 
of the viewers relating to compensation and damages to 
be publicly read on the third day of the session at which it 
is received; and if no petition for review or alteration has 
been presented, and if the commissioners are satisfied that 
the amounts assessed are just and equitable, they may 
order the same to be paid to the claimants out of the 
county treasury, if, in their opinion, the road or altera- 
tion will be of sufficient importance to the public to war- 
rant payment in that manner; but should they be of a con- 
trary opinion, they may refuse to establish such road or 
alteration a public highway, unless the compensation and 
damages thus assessed are paid by Jbhe petitioners. An 
order for the opening of a road, upon condition X\\f)X the com- 
pensation and damages be first paid by the petitioners, 
is irregular, and, therefore, in all cases where the petition- 
ers are required to pay the compensation and damages, 
the money should either be paid to the claimants, or ten- 



Arnold r. Flattery, 5 Ohio Bep. 271. See also Ing^enol v. Uerider, 12 Ohio Rep. 627. 
It is not compot^nt for the plaintiff in sach cases to introduce purul eyidence to show 
that such record was unantliorized by the commissioners, or that the road was not 
legally laid out, nor to show that the plaintiff had no notice or knowledge of the 
moetinK of the viewers, or of the location of the road. Bccbc v. Scheldt et al., 13 
Ohio State Bep. 40G. The order of the commissioners establishing a county road 
may be appealed from. See post, this Section. 

1 County commissioners have power to establish a county road within or through 
an Incorporated town or city. Wells ». McLaughlin et al., 17 Ohio Bep. 99 ; and may 
also establish such road where its termitti are wholly within the limits of such corpo- 
ration. Butman et al. v. Fowler et al., 17 Ohio Bep. 101. 
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dered to them, and upon refusal to accept, deposited in the 
county treasury, for their use, before an order, conditional 
or otherwise, establishing the road or alteration, is granted.^ 
Should a review be demanded, proceedings under the re- 
port relating to compensation and damages must be sus- 
pended until the reviewers return their report. 

In case no petition for review is filed, nor appeal taken, 
the commissioners will, at the expiration of twenty days 
from the date of their order establishing a county road, or 
alteration of such road, issue their order (43) to the trus- 
tees of the proper township or townships, directing them 
to cause siich road or alteration to be opened to the publiC| 
according to law. 

Proceedikgs in relation to a reyiew. 

In case the viewers of a county road report in favor of 
its location, any citizen^ of the county may, before such re- 
port is recorded and the road established, file his petition 
for a review of such road. Bond must be given as in the 
case of applications for establishing county roads. Should 
the commissioners be satisfied that the application is just 
and equitable, they will appoint (46) five disinterested 
freeholders of the county to make such review. As the 



1 In case of the assesBment of damages for laying oat a road over the lands of any 
person, the damages or compensation for the land necessary to be taken must be 
paid, or tendered in money, or secured to be paid to the aooqpltaice of the owner, be- 
fore the opening of the road can be ordered. Ferris r. Bramble et al., 5 Ohio State 
Bep. 109. 

The final order of the commissioners in relation to the assessment of compensation 
and damages may be appealed from by any person to whom an assessment has been 
made or refused to be made. See post, this Section. 

2 Vor the preliminary proceedings in such cases, see Section I of this Chapter. 
8 See note 3, p. 16. 
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object of the review is merely to obtain an opinion with 
regard to the necessity of the road, as laid out by the 
viewers, the appointment of a surveyor will not be re- 
quired. 

The commissioners should issue their order (47) instruct- 
ing the reviewers to meet at a place and time to be specified 

-in the order, or within five days thereafter, to discharge 
the duties devolvinjf upon them. 

Upon return being made by the reviewers of their pro- 
ceedings (which must be at the next session of the com- 
missioners after their appointment), and their report being 
favorable to the location of the road, it is the duty of the 
commissioners to order (53) that such road be recorded, 
established and opened, as if such review had not been 
made, and that the party applying for the review pay the 
costs of the same, or that his bond be proceeded against. 
But should the reviewers report against the laying out of 
the road, the statute expressly provides that no further 
proceedings shall be had before the commissioners,^ and 
that the obligors in the bond filed with the original petition 
shall be held for the payment of the costs and expenses of 
the view, survey and review. 

County roads on county lines.^ 

When it is desired to establish a road on a county line, 
the inhabitants along such line may petition the commis- 
si oners of .their respective counties for a view and survey 
of such road, in the same manner as in the case of other 
county roads ; and like bonds must be filed, and notices 
given, in each county, as in the case mentioned. Upon re- 

1 An(l no appeal will He. 

2 For preliminarj proceedings, see Section I of this Chapter. 
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ceiving the petition, it is the duty of the board of commis- 
sioners of each county interested, to appoint two discreet 
landholders of such county, viewers (69); and the commis- 
sioners of the oldest county will, in addition, appoint a 
surveyor to accompany such viewers, and fix the time and 
place of the meeting of the viewers and surveyor (70). 

The same proceedings must be had before the commis* 
sioners of each county, upon the filing of the reports of 
viewers and surveyor, as in the case of other county roads; 
and if the commissioners of • all the counties interested 
should be of opinion, after hearing any objections that may 
be made, that the road will be of public utility, it is their 
duty to order the opening of the same (78) as in other 
cases. ^ 

COUNTT BOADS ON STATB LINBS. 

In opening and constructing county roads along the lines 
of the state, the commissioners of any county in the state 
through which such road, or any part of the same, may 
pass, are empowered to fix the width of land to be given 
by each of the owners of real estate on the line of such 
road, within the county ; but in no case can the owners be 
required to appropriate more than thirty nor less than fif- 
teen feet, for the purposes of such road. 

ApPBALS FBOM the decision of the 00MMISSI0NBB3. 

An appeal to the probate court of the proper county may 
be taken from the final decision of the commissioners es- 
tablishing or altering a county road, by any person having 
an estate in fee, for life, or years, in lands situate in any 

1 This order may be appealed from. See Chapter VIII, Section II. 
See Section IV of this Chapter^ Cor the manner of opening saoh roads. 
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township through which such new road may be located, or 
by the husband of any married woman, or guardian of an;y 
ward, owning sttch lands.^ No appeal is allowed from thj 
proceedings had before the commissioners, when the road 
or alteration petitioned for is not established ; and the only 
remedy of the applicants (except a petition in error), is to 
commence anew, by petition. 

An appeal to the 'probate court may also be taken by any 
person claiming compensation and damages, by reason of 
the location of a county road, from the decision of the 
county commissioners affirming the assessment of compen- 
sation and damages made to such claimant by the viewers 
of the road.*^ No appeal is provided in favor of the peti- 
tioners, or others interested in reducing the amounts 
awarded to claimants by the viewers. If the compensa- 
tion and damages assessed are excessive, they may refuse 
to pay the same, and thus permit the road to fail, or they 
may petition; again, and obtain the appointment of another 
committee. 

Notice of the intention to appeal should be entered upon 
the journal of the commissioners, and the appellant should 
specify from which decision of the commissioners he ap- 
peals — whether from the establishment of the road, the 
assessment of damages, or both. This is necessary in de- 
termining the bond or bonds to be given, and the proceed- 
ings in the probate court.^ 



1 See Chapter V, Sec. II, for the manner of perfeotiQg appeals in saoh 



eases. 



2 See Chapter V, Section II, for reasons why separate bonds should be 
glTeiii where there is a general appeal. % 
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ProCBBDINOS when the BBOIKNIKO OB TBUB OOUBSB OF A 8TATB OB 
COUNTT BOAD HAS BBOOMB UNCERTAIN. 

When the place of beginnings or tme course, of any 
Btate or county road, has become uncertain, by the remoyal 
of any monument or mark by which the line of such road 
was originally designated, or from any other cause, the 
commissioners of the proper county, upon being notified 
of the fact, may appoint three disinterested landholders of 
the county to review and straighten such road, and a com- 
petent surreyor to make the necessary surveys (54) (55). 
Return being made of the proceedings of the viewers and 
surveyor, and the plat of such road, the commissioners 
will cause the same to be recorded^ (^^)9 ^^ ^^ other cases ; 
and from thenceforth such road, as resurveyed, will be con- 
sidered a public highway. 

pROCBBDINOS WHEN A LANDOOLDBB DESIRES TO OHANOE THB COTJRSB OF 
A STATE OR COUNTT ROAD THROUGH HIS LANDS.' 

The commissioners of a county are authorized, upon pe- 
tition filed and notice and bond given in manner specified 
in Section I of this Chapter, to permit the owner of lands 
through which a state or county road has been established, 
to change the course of such road through his lands, in 
case the petition shows that such alteration can be located 
upon as good ground as that occupied by the old road, and 
that it wiU not increase the distance to the injury of the 
public. Before granting such alteration, however, they will 
appoint a surveyor, and three disinterested freeholders of 
the county as viewers, to survey and report upon the pro- 
posed alteration (62) (63) (64). And if such freeholders, 
upon view, are of opinion ihat the prayer of the petitioner 

1 See Note 2 p. 22. 

i For praMminuy proeeedings. Me page 18. 
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IS reasonable, and that the alteration desired will not place 
the road on worse ground, nor increase the distance to the 
injury of the public, the commissioners are directed by law 
to declare such new road a public highway, to make a record 
thereof, and to vacate so much of the old road as is super- 
seded by the new (68) 67). But before making an order 
establishing such alteration, the act requires that satisfac- 
tory evidence shall be presented to the commissioners that 
the new road has been opened a legal width, and in all re- 
spects made equal to the old road for the convenience of 
travelers (if the commissioners should be of opinion that 
such requirement is just and reasonable). The expense and 
labor of opening the new route will, in any event, devolve 
upon the party applying for the alteration. Should the 
commissioners deem the alteration thus established of suffi- 
cient advantage to the public to warrant the payment of 
the costs of the proceedings had before them out of the 
county treasury, they will make an order (68) (67) accord- 
ingly ; otherwise the costs must be paid by the petitioner. 

Vacation of county roads, i 

Where a county road, or a part of a county road, has 
become useless, twelve freeholders residing in that part of 
the county in which such road is established, may petition 
the county commissioners to vacate the same. Bond must 
be filed and notice given as in applications to establish 
county roads. Upon presentation of such petition it is the 
duty of the commissioners to cause the same to be publicly 
read at their first regular session (82), and then, without 

1 Por proliminary prooeedingg, see Section I of this Chapter. 

Where an alteration of a connty road has been granted, so mnoh of the 
old road as lies between \h6 interseoting points of the alteration is, by op- 
•ration of law, yaoated. Swan k Critoh. Stats. 1301. 
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ordering farther proceedings, to continue such petition until 
their next session, when they will cause the same to be read 
again (83) (86). If no objections be made at the time of 
such second reading, the commissioners may declare such 
road, or any part of the same, which in their opinion the 
public convenience does not require, to be vacated* (83). But 
should objection be made, the commissioners must appoint 
a committee of three disinterested persons to view suck 
road, or part of a road, and report their opinion thereon 
(86) (87). Such objections, to be valid, must be in writing 
(84) ; and one or more of the objectors must enter into a 
bond (85), with sufficient security, in such sum as the com- 
missioners may order, payable to the State of Ohio, for the 
use of the county, and conditioned for the payment of the 
costs and expenses of a view, in case such road, or part of. 
a road, be finally vacated. Should the report of the view- 
ers be in favor of vacation, the commissioners may, if they 
deem it reasonable and just to do so, declare such road, or 
part of a road, vacated^ (90) (91), a<;cording to the report 
of the viewers. 

Where a road has been or may be dedicated by private 
individuals to public use, a majority in interest of the pro- 
prietors of lands along the line of such road may petition 
the commissioners of the county to vacate the same; and 
the commissioners being satisfied that notice has been given 
in the manner detailed in Section I of this Chapter, and 
that no injustice will be done, may declare such road va- 
cated (94) ; and all costs and expenses accruing upon such 
application must be paid by the petitioners. 

am—^ ,_ I »■ I III I I 

1 Where a road baa been esiabUshed by a proeeeding under the statate, it 
ean not te vacated by a contract or agreement between the commissionersy 
and an owner of the land over which it has been laid out. Anderson and 
iTife «. Com'rs of Hamilton Co., 12 Ohio State Rep. 635. 

2 This order may be appealed from \ see Chapter \rill, Section II. 
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Proceedings when state oe county boad injured by washing of 

BIYEB, ET0.1 

When a state or county road has been injured or de- 
stroyed by the washing of any lake, river or creek, the 
law authorizes the trustees of the township in which the 
injury or loss may have occurred, to alter the line of such 
road in such manner as to prevent further injury, and pre- 
scribes that they, with the surveyor whom they appoint to 
assist them, shall report their proceedings in the premises 
to the county commissioners, in the same manner as view- 
ers and surveyors in applications for the location of county 
roads. The duties and powers of the commissioners, upon 
the receipt of such reports, are the same as in the case of 
new roads. 



SECTION m. 

Duties of vibwbrs, beviewbrs and sukveyobs of county boad8.s 

When an order for the appointment of viewers and sur- 
veyor of a county road has been made, it becomes the duty 
of the principal petitioner, either in person or by agent, 
to give at least six days' notice (32) to such viewers and 
surveyor, of the time and place of meeting specified in the 
order of appointment, and also a notice, in writing (33), at 
least six days before the time for the meeting of the view- 
ers, to the owner or owners of the lands through which the 
proposed road or alteration will run. Where such owners 
or their agents reside within the county, the notice must 

1 For praliminary prooeedings, see Seotions I and III of this Chapter. 

3 For the duties of petitioners and county oommisiionen in snoh oasesi 
see Seotions I and II of this Chapter. 
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be delivered them personally, or by copies left at their 
places of residence. Should any owner be a minor, idiot 
or insane person, notice must, in like manner, be served 
upon his or her guardian. Notice of the time and place 
of the meeting of the viewers (with a statement of the sub* 
stance of the petition), must be given non-resident land- 
owners, by publication (34) for four successive weeks in a 
newspaper published in the county, if one be published 
therein, and if not, then in a newspaper printed in an 
adjoining county, having a general circulation in the county 
in which the lands affected by the proposed road are sit- 
uate. 

A copy of these notices, with proof of service o:r pub- 
lication attached, should be returned to the county auditor, 
to be placed on file with the papers, and recorded. 

It is the. duty of the viewers and surveyor * of a county 
road, or alteration of a county road, upon receiving notice 
of the time and place of meeting, in the manner pointed 
out in the former part of. this section, to assemble at the 
time and place appointed, or within five days thereafter, to 
perform the duties enjoined on them by law.* Should 
any viewer be unable to attend on the day mentioned in 
the order, or within five days thereafter, he should notify 
the other viewers of the fact, and they may then, in 
CODJ unction with the surveyor of the road, upon meet- 
ing, fill the vacancy by the appointment of some other 
disinterested ireeholder of the county (38).* In the event 

1 The sanreyor appointed by the commissioners, and he alone, can make 
the survey. Where the appointee is county surveyor, his deputy can not 
act in his stead, as it is not by virtue of his office, but by virtue of the 
appointment, that he is authorised to survey county roads. 

3 Road viewers may adjourn from time to time, so that they are prepared to 
report at the retura day. Butman et. al. v. Fowler et al., 17 Ohio Bep. 101. 

8 Vacancies are thus fiUod whether the sppointment in the first instance 
was by th« commissioners or the probate judge. 
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that a viewer, for any reason, should not be able to attend 
on the day fixed in the order, but should be able to attend 
on some other day before the expiration of the five days 
limited by the order, an arrangement should be effected by 
which the precise time of meeting may be known and 
understood by all "persons interested in the view. A 
vacancy in the committee of viewers can be filled by the 
remaining viewers only when the absent viewer is unable 
to attend within the prescribed five days. 

Before proceeding to perform any of the duties devolv- 
ing up them, the viewers and surveyor must be sworn 
or affirmed (35), faithfully and impartially to discharge 
the duties of their several appointments. The oath may 
be administered by any authorized officer ; and the sur- 
veyor, or any viewer, after being himself sworn, may 
administer the oath to the others connected with him in the 
view. A certificate of such oath (36), signed by the officer 
or person administering the same, must be returned with 
the report of the viewers. 

Having been sworn or affirmed, the next duty of the 
viewers is, to select and appoint two persons to serve as 
chain-carriers, and one as a marker. The chainmen and 
marker should also be sworn to a faithful discharge of their 
duties 1 (35) (36). 

The viewers are required to examine the entire line of 
the proposed road or alteration, and to lay out and locate 
the same as near the route proposed in the petition as, in 



1 This is not ezpressly required by the act of January 27, 1863, regulating 
the location and opening of roads, but by the act of April 8, 1856, relating 
to road appeals, it is provided that upon appeal to the probate court, the 
view ordered therein shall be condneted in the same manner as a view 
ordered by the commissioners, and specifically requires that the chainmen 
and marker shall be sworn. T^ere is manifest propriety in this require- 
ment ; and the practice under both acts should be the same. 
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tbeir opiiiioii, a good road can be made, at a reaaonable 
ezpeiiBe, ^ taking into consideration die utility, octtTen- 
ieaoe^ and inconT^ence and expense which will reaolt to 
indiiddnals, as well as the public, if such road or any part 
of the same should be opened or altered." The discretion* 
nrj power thus Tested in the viewers will enable than not 
only to protect the owners of real estate, from gross injus- 
tice and wrong, but also the public, against the obstinacy 
and narrow-mindedness of individuals. 

Should the viewers £a.vor the location of the road, it is 
dieir duty to determine the width which the public con- 
venience will require such road to be opened.^ The width 
can in no case be more than sixty, nor less than thirty 
feet. 

It is the duty of the viewers to award the compensation 
to be made in money to the owners of the lands across 
which it is intended to locate such road. This compensa- 
tion must be allowed in every case in which it is claimed; ' 
and in fixing the amount of the same, the viewers must 
allow the full value of the lands appropriated, with the 
value of any buildings, crops, etc., that may be thereon, 
without making any deduction for benefits that may accrue 
to such owner or his property, by reason of the location of 
the road.^ 



1 But where roadf are loested on etate Hnee, the eonnty commiasSoners determine 
their width. See Section II of this Chapter. 

2 See Article I, Sec. 19 of the constitution. ITo Talid appropriation of property 
for public nse can be made without a law proriding compensation to the owner, to 
be aeeeseed in the mode prescribed in the constitution. The constitution does not, in 
thU respect, execute itself. Lamb et aL r. Lane, 4 Ohio Sute Rep. 167. An assess- 
ment of compensation may be made by riewers in the first instance, provided a right 
of appeal is giren to a court in which the compensation may be assessed by a consti- 
tutional Jury of twelve men. Ibid. A law providing for the appropriation of prop- 
erty for public nse is void unless it provides the owner a compensation. Mc Arthur 
«, Kelly et al., 6 Ohio Sep. 143 ; Foote v. Cincinnati, 11 Ohio Bep. 410. 

S Where a strip or piece ot land is lavered from its connection with the other land 
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It is also the duty of the viewers to assess and deter- 
mine how much less valuable, if any, the premises through 
which the road runs, will be rendered by the making of 
such road across the same in the manner proposed by the 
petitioners ; or, as it is expressed in one section of the 
statute,^ '^ to assess and determine the damages sustained 
by any person or persons through whose premises the said 
road is proposed to be established/*^ This is a separate 
and distinct requirement of the law, and has no relation to 
the compensation to be allowed for the land appropriated* 
Under the head of "damages," may be considered the. 
expense of erecting and maintaining any fences not pre- 
viously standing upon, or necessary to the enjoyment of, 
the premises of any claimant. Also any consequential 
injury; as, for example, running the road diagonally 
through a field, garden or orchard, or between a farmer's 
house and barn, etc. But these damages must be actticdf 

of the owner* In eettmating compensation to be made to the owner, not only is the 
abstract Talne of the strip or piece to be considered, but also its relative value, and 
the effeet of its severance from the rest of the owner's land, as well as the uses to 
which it is appropriated. G. t' P. B. B. Go. v. Ball, 5 Ohio State Bep. 669. Whon 
property is taken under Section 19, Art. I, or under Section 5, Art. XIII of the con- 
stitution, its fair market value in cash, at the time it is taken, must be paid to the 
owner, and the jury, in assessing the amount, have no right to consider, or make 
any use of the fact that it has been increased in value by the proposal or construc- 
tion of the improvement. Geisey v. C. W. k Z. B. B. Co., 4 Ohio State Bep. 309. The 
present constitution abrogates the rule fixed for the compensation of private prop- 
erty taken for a public use, in charters granted prior to Its adoption, and fixes a new 
nUe. Perry sburg, G. ft H. Co. v. Fitzgerald, 10 Ohio State Bep. 513. 

1 Section VI, Swan & Gritchfield's Stats. 1291. ^ But In Section 4 of the same act it 
is expressed thus : **and they shall also assess and determine how much less valua- 
ble, if any, the land or premises from which such appropriation may be taken will 
be rendered by the opening and construction of such road.'* The clause explains 
what is meant by " damages," in Section VI of the act. 

2 A claimant for damagea in the alteration of a road is not entitled to recover 
where such alteration merely renders the road less convenient for travel, without di- 
rectly impairing his access to the .road Irom the improvements on his land. Jackson 
V. Jackson, 16 Ohio State Bep. 163. 
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not imaginary; and may be overbalanced by the benefits 
derived by the landowner from the location of the road 
as proposed. A road may, in some respects, be an injury 
to a man's premises, and yet, the positive advantages result- 
ing from its establishment may be of far greater conse- 
quence than the injury sustained; and the value of the 
property may be increased by submitting to slight injuries 
or inconvenience growing out of the location of a road. 
In fixing the amount of damages, or in determining how 
much less valuable the premises of a proprietor will be 
rendered by the location of a county road (which are one 
and the same duty), the viewers may consider as a setoff, 
in so far as circumstances will warrant, the advantages 
resulting to the landowner by reason of such location, and 
should allow no greater sum than the excess in value, if 
any, of the injuries sustained over the benefits derived. 
The question should, in brief, be : how much less wiU the 
owner's premises be worth, after the location of the road in 
the manner proposed, than they now are? But let it not 
be forgotten, that this question has no application to the 
compensation to be allowed for the ground appropriated, 
as in that case no benefits can be considered. 

The viewers are not required by law to award compen- 
sation and damages to any person or p^sons, other than 
minors, idiots or lunatics, who, having notice of the meet- 
ing of the viewers, shall fail to file with them a written 
application (37) for such compensation and damages, spe- 
cifically describing the premises in respect to which the 
claim is made. A failure thus to apply for the assess- 
ment of compensation and damages, will forever bar the 
claimant from demanding the same.^ 



I Where the owner of property taken for pnhUo use by a eorporatios 
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Should the report of the viewers be against the location 
of the road or alteration, they are not required to award 
compensation, nor assess damages to claimants. 

It is the duty of the surveyor of a county road, or alter- 
ation of a county road, to survey such road or alteration, 
under the direction of the viewers, the whole distance ; 
to cause the route of the same to be conspicuously 
marked throughout ; to note courses and distances ; to 
cause the place of commencement and place of termina- 
tion of such road or alteration to be marked on a tree or 
monument erected for that purpose ; and to mark, in like 
manner, each mile of the route, showing its number. 

Having completed the survey, it is next the duty of the 
surveyor to make out and deliver to one of the vieweria, 
without delay, a correct certified return of the survey, with 
a plat of the entire road or alteration (38). This return 
should fully show all the bearings, distances and marks of 
such road or alteration, with its commencement and termi- 
nation ; and the plat should, in addition to the route of the 
road, specifically indicate the lines of the several tracts or 
lots of land across which the road has been surveyed 
(where known), with the distance which such road may be 
laid out through the premises of any proprietor, and the 
location of any buildings that may be near the line of such 
road. " 



aathorized to take it, sustains damage, and the law anthoriziog the appro- 
priation also provides a remedy for the injury to the owner, that remedy 
must be pursued. Little Miami R. R. Go. v, Whitaore, 8 Ohio State Rep^ 
690. In such case the owner is barred of the common law remedy to sue 
for and recover the damages he may have sustained by the entry of the com- 
pany, and the construction of its road on the land appropriated, even 
though hft refused to submit to the proceedings, or to receive the amount 
awarded to him, or deposited for his use. Hueston e. Eaton k Hamiltioo 
R. R. Co., 4 Ohio State Rep. 685. 

4 
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The viewers are required to make and sign a report in 
writing* (38), stating their opinion' in favor of or against^, 
the estahlishment of the road or alteration upon which, 
they have been engaged, giving their reasons for such 
opinion. In assigning reasons for their conclusions the 
Tiewers should he careful to exclude everything that has 
the appearance of mere captiousness, whether the report 
be in favor of or against the establishment of the road or 
alteration. The judgment of the viewers in respect to the 
road should be based upon sound considerations of public 
policy, as wdl as justice to individuals. In favor of the 
location of a road or alteration, it may be urged by the 
viewers that a good road can be made along the route pro- 
posed ; that little expense and labor will be required in 
opening it; and that the public convenience requires 
that it should be established. In a report unfavorable to 
the prayer of the petitioners, it may be alleged that the 
route is impracticable ; that no good road can be laid out 
near the line proposed, on account of impassable marshes^ 
lofty hills, etc. ; that the expense and labor necessary to 
open such road would far exceed the advantage to be 
derived from its location ; and that the public convenience 
does not require that such road should be established. 

The viewers must also, should their report be favora- 

1 Where commissioners are appointed to appraise lands condemned 
for public uses, the conenrrence of a majority binds the minority. Toung 
V, Backingham et, al., 5 Ohio Rep. 485. But the establishment of a county 
road, by county commissioners, upon the report of two viewers, the third 
neither qualifying nor acting, is erroneous. In the matter of the Wells 
County Road, 7 Ohio State Rep. 16. 

2 Road viewers may adjourn from time to time, so that they are prepared 
to report at the return day ; and though they may at one time; have re- 
solved to report against the road, it is not error for them afterward to change 
their determination, and report in favor of the road. Butman et. al. o. 
Fowler 6t^ al.) 17 Ohio Rep; 101. 
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ble to the laying oat of the road or alteration, state how 
wide, in their opinion, the same should be opened. 

This report being made out and signed, the viewers should 
next make out and sign ^ a separate report, in writing, 
of the several amounts which they have allowed owners of 
real estate along the line of the road, as compensa- 
tion for the lands covered by the road, specifying the 
amount allowed to each. Thisnreport must also show, sep- 
arately, how much has been assessed (if anything) to the 
several property holders, for the damage resulting to their 
respective lands or lots by reason of the location of such 
road through the same. It will not be sufficient to include 
the assessments of compensation and damages in one 
amount, under the general name of. ^^ damages :" each 
must be stated separately. 

The viewers having closed their labors, should next de- 
pute one of their number to deposit their two reports, the 
survey and ^lat of the surveyor, and the written applica- 
tions for compensation and damages presented to them, in 
the office of the county auditor, on or before the first day 
of the regular session of the commissioners next ensuing. 

Durnss of skvikwbrs op a ooitntt soad.^ 

Where a review of a county road, or alteration of a 
county road, has been ordered, it is the duty of the peti- 
tioner for such review to give the principal petitioner for 
the road, and the reviewers, at least six days' notice (48) 
(49) of the time and place of the meeting of the review- 
ers, as fixed by the order of the commissioners. 

Upon receiving notice of their appointment, as above 

1 See note 1, p. 88. 

3 For duties of petitioners and connty eommissioners in sneb oasefli see 
Sections I and II of this Chapter. 
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mentioiied, it is the duty of the reviewers to meet at the 
time and place mentioned in the order of the conmiission- 
erSy and after being sworn or affirmed (50) faithfully and 
impartially to discharge the dnties of their appointment, 
to proceed to examine the ronte surveyed and laid out by 
the former viewers of the road. The oath to the viewers 
may be administered by any officer authorized to adminis- 
ter oaths in general, and any reviewer who has himself 
been sworn, may administer the oath to the others. A 
certificate of the oath (51), signed by the officer or re- 
viewer before whom the same was made, must be returned 
with the report of the reviewers. 

Should any reviewer be unable to attend on the day 
specified in the order, or within five days thereafter,^ the 
viewers present, and the surveyor, may fill the vacancy by 
the appointment of a judicious, disinterested freeholder of 
the county, who must be sworn to a faithful discharge of 
his dnties, in like manner as the other reviewers. 

It is no part of the duties of a committee of reviewers 
to award compensation and damages to landholders, nor 
to direct a survey of the road, the sole object of their 
appointment being to obtain an expression of opinion as to 
the practicability and necessity of the road, as laid out by 
the original viewers. 

Having examined the line of the road the whole dis- 
tance, the reviewers must make and sign^ a report, in 
writing (52), setting forth their opinion for or against the 
road as recommended by the former viewers, with their 



1 As to arranging the time of meetiog, etc., see former part of this seo< 
tioD, where the subject is treated of, in connection with the duties of orig« 
inal viewers. 

2 See note], p. 38. 
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reasons for so reporting.* This report must be filed in the 
office of the county auditor, on or before the first day of 
the regular session of the commissioners next succeeding 
the review. 

Duties op tibwbrs and strnvBYOK op a county boad on a oountt 

LINB.2 

When a location of a county road on a county line is 
petitioned for, two landholders are appointed by the com- 
missioners of each county interested, as viewers ; and a 
surveyor is appointed by the commissioners of the oldest 
of such counties. The viewers, or a majority of them, 
must assemble at the time and place fixed for the meeting, 
(the time and place being designated by the commissioners 
of the oldest county), and after being sworn (71), as in 
other cases, must proceed to the discharge of their duties. 
The surveyor, by the terms of the statute, is ex-offia^o one 
of the viewers, and must unite with them in performing all 
the duties enjoined upon them. 

The viewers and surveyor must in all respects, be gov- 
erned by the law regulating views of county roads in 
general.^ This relates as well to the assessment of com- 
pensation and damages as to other matters connected with 
the view. 

It is the duty of the viewers and surveyor, jointly, to 
make and sign a report, in writing, for or against such 
road, and a report of the assessment of compensation and 



1 For reasons which may be assigned in reporting for or against a road, 
see ante, this section. 

3 For proceedings previous to the view, see Sections I and II of this 
Chapter, 

3 See ante, this section, for fuU instmotions relative to the duties of view- 
ers and surveyors of county roads. 
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damages, as in other ca^es. The suryeyor mnst, in addi- 
tion, make the nsual plat and retom of anrvey. A copy 
of the reports, with a copy of the survey and plat of the 
road, most he filed in the office of the county auditor of 
each of the counties concerned, on or before the first day 
of the next regular session of the commissioners of each 
of said counties.^ 

DCTIBS OF YIBWSRS AlfD 8URVET0R WHEN THB PLACE OF BBGINNIX6 OR 
TRUE C0UB8B OF ▲ STATE OB GOUNTT BOAD HAS BBOOME UNCBB 
TAIN.* 

Where the place of beginning or true course of a state 
or county road has become uncertain, and three landhold- 
ers and a surveyor have been appointed by the commis- 
sioners of the proper county to review and straighten such 
road, the law prescribes that such reviewers and surveyor, 
after being sworn or affirmed faithAiUy and impartially to 
discharge the duties of their appointment (56), shall view, 
survey and mark such road, throughout, as in the case of 
new roads,^ and shall make return (57) of their proceed- 
ings, with a plat of the road, to the commissioners, at their 
next session. It is not required of reviewers in such 
cases to consider applications for compensation or dam- 
ages. 

1 For the manner of opening sach road see Section IV of this Chap- 
ter. 

2 For duties of petitioners and coanty commissioners^ see Sections I and 
n of this Chapter. 

3 See ante, this sectioUi for duties in eonneetioii with new roads. 
Examine the former part of the section thronghont. Vacancies in the 
committee may be filled by the roTiewers present, as in the case of new 
roads. 
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DtTTIBS OP VIEWERS AND SURVEYOR IN APPLICATIONS BY PROPRIETORS TO 
CHANGE THE ROUTE OF STATE OR COUNTY ROADS THROUGH THEIR 
LANDS.1 

Wiien a petition has been filed by the proprietor of lands 
through which a state or county road has been established, 
for permission to change the course of such road through 
his lands, three viewers and a surveyor are appointed by 
the conunissioners, to examine and report upon such alter- 
ation. The committee and surveyor thus appointed must 
meet at the time and place specified in the order of ap- 
pointment, and after being sworn to a faithful and impar- 
tial discharge of their duties^ (65), must proceed to view 
and survey the line of the proposed alteration, and ascer- 
tain how much the distance of such road will be increased 
(if any), by such alteration. 

After having performed these duties, the viewers must 
make out and sign ^ a report (66), in writing, showing the 
several distances found; and stating whether, in their 
opinion, such alteration should be made ; whether the new 
road can be placed upon as good ground as that occupied 
by the old ; and whether the distance will be increased to 
the injury of the public. This report, with the survey and 
plat of the surveyor, must be filed in the office of the 
county auditor, on or before the first day of the next regu- 
lar session of the commissioners following the view. 



1 For the manner of obtaining an order, see Sections I and II of tbii 
Chapter. 

S The viewers present may fiU any vaoanoy that may oocnr in the com* 
mittee. See ante, this seotion, for the manner in whioh the duties of Tiew« 
•fi and surveyor, in general, are to be performed. 

SSee note 1, p. 38. 
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Duties of tibwebs in relation to thb vacation of ooitntt BOADb' 

When viewers are appointed by the commissioners of I 

any county, to examine the whole or any part of a county 
road sought to be vacated, the statute prescribes that they 
shall, after being sworn or affirmed (88) as in other cases, 
proceed to view such road,^ and make a report, in writing 
(89), to the commissioners, giving their opinion for or 
against such vacation, with their reasons therefor. This 
report must be filed in the office of the county auditor, on 
or before the first day of the next regular session of the 
commissioners. 

DUTIBS OF township TRUSTEES, ACTING AS VIEWERS, WHBN A STATE O^ 
COUNTY ROAD HAS BEEN INJURED BT THE WASHING OF A STREAM, 
ETC.3 

When a petition is filed with the trustees of any town- 
ship, signed by at least six freeholders of the township, 
representing that a state or county road located therein 
has been injured or destroyed by the washing of a lake, 
river or creek, and praying for the removal of the line of 
such road to better and safer ground, it is the duty of such 
trustees to call to their aid a competent surveyor (76), and 
to proceed to examine so much of the road thus injured or 
destroyed as may be necessary. And if, upon view, such 
trustees, or a majority of them, be satisfied that the injury 
to such road has been so great as to require a change in 
the location of the route thereof, they may proceed to alter 
the road such distance as they may deem necessary, and 

1 For proceedings prior to the appointment, see Seotions I and II of this 
Chapter. 

2 A vacancy occurring in the committee of viewers may be filled by the 
Tiewers present. See ante, this section. 

3 For duties of petitioners and county commissioners in such oases^ see 
Sections I and II of this Chapter. 
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cause the same to be surveyed and platted (77). Should 
any person through whose lands such alteration or new 
road is laid out, be injured by the location of the same, he 
or she may make application to the trustees, at the time 
of making the alteration on his or her premises, to assess 
and determine the compensation to be paid in money, for 
the land appropriated, without deduction for any benefits 
- resulting to such land from the location of such road ; and 
also to determine how much less valuable (if any) the 
premises of such owner may be rendered by such location. 
And it is the duty of the trustees and surveyor to report 
their doings to the county commissioners in the same man* 
ner as viewers and surveyors of new county roads.^ 

Penalties fob REFUsma to serte as yieweb, reyieweb, ob sur- 
veyor. 

Any person appointed by the county commissioners to 
view, review or survey any road, refusing or neglecting to 
perform the duties required of him, without showing a sat- 
isfactory excuse therefor, may be fined in any sum not 
exceeding five dollars, to be recovered by action of debt, by 
any person suing for the same, before any justice of the 
peace of the township in which the person so appointed 
may reside ; and it is the duty of the justice or constable 
by whom such fine may be collected, to pay the same over, 
without delay, to the township treasurer, and take his re- 
ceipt therefor. And the fines thus collected must be 
expended by the township trustees on roads and bridges 

within their respective townships. 

f*.' II I ii. I I. 

1 See ante, this section, for fall instmotions relatiye to the performance 
of the duties of '^fewers, with notes of decisions/ and refereneeB to the 
necessary forms- 
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FbBS op VIBWEBS, SUBVSTORS, ETC. 

Persons rendering services in any of the foregoing 
cases are entitled to the following compensation for every 
day they may be necessarily employed : viewers and re- 
viewers, each, one dollar and fifty cents; chain-carriers 
and markers, each, one dollar, and surveyors, two dollars, 
to be charged as costs and expenses, and paid out of the 
county treasury on the order of the county auditor. In 
proceeding to alter a road which has been washed away, 
township trustees and surveyors are entitled to the same 
fees as are allowed by law to viewers and surveyors of new 
county roads — ^the surveyor to be paid out of the county 
treasury, on the order of the county auditor, and the trus- 
tees out of the township treasury, on the order of the 
township clerk. 



SECTION IV. 

SUNDRT MATTERS HAVING RELATION TO COUNTT ROADS. 
Width of oountt koam. 

The width of county roads is fixed by law at not more 
than sixty nor less than thirty feet, at the discretion of the 
viewers, with the approval of the commissioners. But 
where county roads are located upon state lines, the com- 
missioners of the county in the state through which the 
road passes, are empowered to fix the width of so much of 
the road as lies within this state, not exceeding sixty, noi 
less than fifteen feet. 

Payment of costs when boad kot established, altebed oe va 

OATBD. 

In case the prayer of the petitioners for the establish- 
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— —^ 

tnent, alteration or vacation of a county road, or the alter- 
ation of a state road, be not granted, or if the proceedings 
had under the petition be not finally confirmed or estab- 
lished, and the parties who executed a bond for the pay- 
ment of costs in such contingency fail to pay the same, it 
is the duty of the county auditor to deliver such bond to 
the prosecuting attorney of the county, to be proceeded 
against in the proper court. Where contest arises in an 
action upon such bond, the court having jurisdiction of the 
case is authorized to render judgment for costs " accord- 
ing to justice between all parties/' 

Opening op a road on a county line. 

When a road has been located on a county line, and 
ordered to be opened, as detailed in Sections 11 and HI of 
this Chapter, it is the duty of the board of trustees of 
each of the several townships adjoining such road, to select 
one of their number (74) to meet with the members se- 
lected by the other boards in like manner, to make pro- 
vision for opening such road. The trustees thus selected 
are required to assemble at some convenient place near 
the line of the road, at a time previous to that prescribed 
by law for apportioning labor to their respecting road 
districts (the precise time to be fixed by the board of trus- 
tees of the oldest township interested), and being thus 
assembled, it is their duty to assign a suflScient number of 
persons to open such road and keep the same in repair, 
dividing the road in such manner that the persons so as- 
signed may work under the orders of the supervisors of 
their respective townships and road districts ; and the 
supervisors and persons assigned will be governed accord- 
ingly. 
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Wnrar graht op koad SASRia). 

A county road or part of a county road remaining nn 
opened for the space of seyen years from the time of 
granting the order to open the same, becomes, by opera- 
tion of hiw, Tacated; and such order is barred by the 
lapse of time.l 

VaCATIOK BT law op 80 MUCH OP A OOUXTT BOAD AS IS ALTBBKD. 

All alterations of state and county roads heretofore 
made, or that may hereafter be made, are, by operation of 
law, incorporated into the original roads, and so much of 
any road as lies between the intersecting points of an 
alteration is vacated. 

1 The ftotnte of lUrch 12, 1845, relating to Btato and county itMds, and proirlding 
that eonnty roads ahall b« Tacated by non-ofler for aeren yean, only applies to roads 
that hare been authorised, bat nerer opened. Peck et al. ». Clark et al., 19 Ohio Bep. 
367. See also Boos v. Page, 6 Ohio Bep. 166 ; Fox v. Hart, 11 Ohio Bep. 414 ; Lane 
e. Keimedy et al., 13 Ohio State Bep. 4S. 
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CHAPTER IV. 

RELATING TO TOWNSHIP ROADS.i 
SECTION L 

DUTIBS AND LIABILITIES OF PBTITIONBRS ^ IN RBTLATION TO LATINO OTTT, 
ALTBEINO OR YACATINQ TOWNSHIP ROADS. 

A TOWNSHIP road may be laid out from the plantation or 
dwelling place of any person or persons, or from any mill or 
hoase of public worship ; or to any cemetery or burial 
ground ; or to any public road ; or from one public road 
to intersect another) within the township;' and any per- 
son or persons, without regard to number or ownership of 
real property, may petition the trustees of such township 
for the location of such road. The petition (95) must 
designate the beginning, intermediate points (if any), and 
termination of the proposed road ; and should show that 
the convenience of the petitioners, their neighbors, and 
the public in general, requires the establishment of such 
road. 

At least thirty days' notice of the intention to present 



1 For duties of trnstees and viewers, see Sees. II and III of this Chapter. 

2 A township road in this state, is a pnhlic highway, and subject to the 
use of all having occasion to travel it, and may be highly necessar}' to ena- 
ble the person or persons most immediately and directly interested in it, to 
discbarge properly, and r/ithoat trespassing on their neighbors' premises, 
many of the pnblio duties enjoined on them as citieens of the state. In 
the establishment of such roads, therefore, b^the exercise of the right of 
eminent domain, private property may be made subservient to the public 
welfare, on payment of a compensation therefor in money. Ferris et al. «. 
Bramble et al., 4 Ohio State Eep. 109 j Shaver r. SUrrett, * Ohio SUte 
Rep. 494. 
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such petition must be given by advertisements (96) posted 
up in at least three public places within the township, spec- 
ifying the time when the petition will be presented^ and the 
beginning, "intermediate points (if any), and the termina- 
tion of such road. 

Upon filing the petition, and making proof of notice 
(96), the trustees will require the petitioners to enter into 
a bond (97) in such sum and with such sureties as may be 
approved, payable to the State of Ohio for the use of the 
township, and conditioned that the person or persons mak- 
ing the application will pay the costs and expenses of a 
view and survey of the road petitioned for. 

Should the viewers report in favor of the road, before 
making an order establishing the same, the trustees will re- 
quire that any compensation and damages that may have 
been assessed to landowners by the viewers, shall be paid 
by the petitioner or petitioners, or secured to be paid to 
the satisfaction of the persons entitled thereto. The com- 
pensation and damages must, in all cases, be paid by the 
applicants for the road, and no appropriation therefor can 
be made by the township trustees. The trustees will also 
order the petitioner or petitioners to open the road the 
width fixed by the viewers; and ever thereafter such road 
must b& kept open and in repair by and at the expense of 
the person or persons applying therefor — unless such road 
is at least thirty feet wide, and commences in a state, turn- 
pike, county, or township road« and terminates in a state, 
turnpike, county or township road, in which case it must be 
opened and kept in repair by the supervisors of the proper 
districts ; and the costs of the view and survey in the ex- 
ceptional cases mentioned will be paid out of the township 
treasury. In other cases the costs must be paid by the 
petitioners for the road, and their bond will be proceeded 
against unless payment be voluntarily made. 
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All townsliip roadd laid out or to be laid out are, by the 
express terms of the statute, declared to be public high- 
ways. But this is not to be so construed as to require that 
such roads shall be established, altered, opened or kept in 
repair, at the public expense, except where special pro- 
vision is made for the same by law. 

PROCEEDINOS TO OBTAIN ORDER FOR ALTERATION OF TOWNSHIP ROAD. 

To procure the alteration of a township road, a petition 
(95) must be filed, and bond (96) and notice (97) given, as 
in the case of an application for the establishment of a 
new township road.^ 

Application for a township road along the DivmiNO line be- 
tween TWO TOWNSHIPS.* 

When the route of a proposed township road is along 
the dividing line between two townships, or across such 
dividing line, the person or persons intending to apply for 
such road rdust notify (104) the trustees of both townships 
of such intentioh; and upon receiving such notice it is the 
duty of the trustees of both townships to appoint a time 
and place at which they will meet in joint board. The 
time of meeting must be so appointed that the applicant or 
applicants wiir have ample time to give the thirty days' no- 
tice required in case of applicat^'ons for new township roads. 
This notice (96) must be given in both townships, and 
must state the time and place of meeting of the joint 
board of trustees. Bonds (97) for the payment of. the 
costs and expenses of a view and survey,^ as in other cases, 
must also be given in both townships. 



1 See ante, this Beetioii, for proceedings In snch oases ; and Sections I] 
and III of this Chapter for the duties of trnstees and riewers. 

2 See Sections II and III of this Chapter, for further proceedings. 
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Applications fob vaoatiox of township boads.' 

When a township road becomes useless, any resident or 
residents of the township may petition (107) the trustees 
to vacate such road. Before presenting the petition, 
notice of the intention to file the same must be given by 
advertisement (108) set up in the township, in like man- 
ner as in applications for laying out township roads. The 
filing of a bond for the payment of costs is not required 
in such cases. 
Proceedings t o widen or narrow a TOWNsmp road. 

See next section. 



SECTION n. 

Powers and duties of township trustees in relation to town- 
ship ROADS. 2 

Any person or persons, without regard to number op 
property qualification, may petition the trustees of the 
proper township for a township road, from the plantation 
or dwelling-place of any person or persons ; or from any 
mill or house of public worship ; or to any cemetery or 
burial ground; or to any public road; or from one public 
road* to another, in such township.' 

1 For the duties of trustees and viewers in such oases, see pott, next two 
•rotions. 

S For powers and duties of trustees in relation to roads on oonnty lines, 
fee ainitf Section IV, Chapter III. And for their powers and duties when 
state or county road washed away, see amUf Section III, Chapter III. 

8 All township roads are declared hy law to he public highways; hut 
they are not to be established, altered, opened or kept in repair at the pub- 
Ho expense, except in cases where the statute specially so directs. 

A township road, in this state, is a public highway, and subject to the 
vse of all baring occasion to travel it, and may be highly necessary to ena- 
ble the person or persons most immediately and directly interested in it, to 
discharge properly, and without trespassing on their neighbors' premises, 
many of the public duties enjoined on them aa oitisens of the state. In 
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A petition being filed and notice given,^ in the manner 
detailed in the preceding section, the trustees will require 
(98) the petitioner or petitioners to enter into a bond, in such 
amount and with such security as may be approved, paya* 
ble to the State of Ohio for the use of the township, condi- 
tioned that the person or persons making such application 
shall pay the amount of all costs and expenses of the view 
and survey of such road. And it is the duty of the trus- 
tees to cause the petition to be read in open meeting ; and 
in case they should be satisfield that the proposed road is 
necessary, they should appoint three' judicious, disinterest- 
ed freeholders of the township as viewers, and a surveyor 
to survey and plat such road (98). But it is discretionary 
with the trustees to grant a view or to refuse to do so ; and 
for the purpose of being fully informed in respect to an 
application, they may receive and hear remonstrances and 
objections against such road, as well as arguments for and 
against its location. 

The trustees must appoint the time and place of the 
meeting of the viewers to discharge their duties. 

the establishment of such roads, therefore, by the exercise of the right of 
eminent domain, private property may be made subserviedt to the public 
welfare, on payment of a compensation therefor in money. Ferris et al. v. 
Bramble et al., 5 Ohio State Rep. 109 ; Shaver o. Starrett, 4 Ohio State 
Bep 494. 

1 It is essential to the validity of the proceedings of township trnstees, 
ordering a view and the establishment of a township road, that the record 
should sho^ either that the notice of the application required by the stat- 
ute was duly given, or that the trustees, before ordering the view, were sat- 
isfied that such notice had been given, the notiee being a step which is 
essential And precedent to tho exercise of the power. Ferris ec ai. v. Bram- 
ble et al., 5 Ohio Stote Rep. 109. 

2 An assessment of damages may be made by three viewers in the first 
instance, if a right of appeal is given to a court in whieh they may be 
assessed by a constitutional jury. Lamb et al. «. Lane, 4 Ohio State Rep 
107. See note 2, p. 5. 
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Upon receiving notice of the filing of the report of the 
viewers,^ from the tox^nship clerk, it becomes the duty of the 
trustees, at their next meeting, to cause such report to be pub* 
licly read (101), and if any objections to the confirmation of 
the same, are presented, to hear them. Should the report 
of the viewers be favorable to the establishment of the road, 
and should the trustees deem it reasonable and just, they 
may make an order (101) directing the township clerk 
to record such report, with the survey and plat, in th^ 
records of the township,' and issue an order (103) for open- 
ing the road.' But before making such order to record, 
the trustees must require that any compensation or 
damages that may have b^en assessed to landowners shall 
be ps^id, or secured to be paid to the satisfaction of the 
persons entitled thereto, by the petitioners.^ In no case 

1 See Section III of this Chapter, for duties of viewers. 

3 When all the requisites have been performed, which authorizes a record* 
ing oflScer to record any instrument whatever, it is in law considered as re- 
corded, although the manual labor of writing it in a book kept for that 
purpose, has not been performed. King «. Kenney, 4 Ohio Rep. 83. Nor 
can it be required, after a lapse of many years, that to sustain a public 
road, every preliminary step directed to be taken in establishing it, must be 
proved by existing papers or records. Arnold «. Flattery, 5 Ohio Rep. 271 ; 
see also Ingersol v, Herider, 12 Ohio Rep. 527. See also note 1, p. 53. 

3 In Section XXXII of the act it is said "the trustees shall issue their 
order " for opening the road. In Section XXXIII it is provided that ''the 
clerk of the township may issue such order by direction of the trustees." 
The trustees should, therefore, to establish a uniform practice, in all easns, 
upon establishing a township road, make an order upon their j^^vrnal, di- 
recting the clerk to issue the order for opening the road. 

4 The damages or compensation for the land necessary to be taken, must 
be paid or tendered in money, or secured to be paid to the acceptance of the 
owner, before the opening of a township road can be ordered. Ferris et a1. v. 
Bramble et al., 5 Ohio State R.ep. 109. It follows, therefore, that an order 
for opening a township road, on condition that the money assessed to land- 
owners be paid at a aubeequent date, or before such road is actually opened, is 
illegal. The payment of the money must precede the order to open. 
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can such compensation or damages be paid out of the 
township treasury. 

K the report of the viewers be against the establish* 
ment of the road, no farther proceedings can be had by 
the trustees in relation thereto ; ^ and the obligors in the 
bond filed with the petition will be held for the payment 
of the costs which have been occasioned by the filing of 
the petition (102). 

At the expiration of fifteen days from the time of estab- 
lishing a township road, it is the duty of the trustees (or 
of the township clerk, in pursuance of an order of the 
trustees), if an appeal has not been taken, to issue an 
order (103) to the petitioners, or any of them, to open 
such road the width fixed by the viewers ; and it is pre- 
scribed by law that from that time forth the road shall bo 
considered a private or towuship road, subject to be kept 
open and in repair at the expense of the applicant Or ap- 
plicants for the same.' But where such road is thirty 
feet wide, commenceis in a state, turnpike, county, or 
township road, and passes on and intersects another state, 
turnpike, county, or township road, such newly-estab- 
lished road must be opened and kept in repair by the su- 
pervisors of the several districts through which the same 
is located. In these cases, also, the costs of the view and 
survey will be paid out of the township treasury ; but in 

1 And there ii no appeal in inch eaies. (Compare that part of SecUon XXXIII 
of the act which gires the right of appeal (Swan * Gritchfleld's Stats. 1297) with 
that part of the same section which prescribes the condition of the appeal bond.) 

2 But it wUl still be ajwUie highwaj. 






I 
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all Other cases the costs must be paid by the applicants for 
the road. The correct practice is to pay all costs aiisiiig 
in road applications out of the township treasury, in the 
first instance, and where the petitioners are snbseqnentiy 
made liable for the payment of eaek costs, tiiey may be 
compelled to refund the same by proceedings npon tiieir 
bond. The bond is made payable to tiie state, for tie ber^ 
efit of the township^ and is conditioned for the payment of 
all costs. It would seem that the township alone, can 
enforce the bond. 

Appeals fbom thb dbcision of tkijstbbslI 

An appeal may be taken from tiie final decision of the 
trustees establishing a township road,' to the probate court 
of the proper county. Notice of the intention to appeal 
should be entered upon the journal of the proceedings of 
the trustees ;' and the notice should specify whether the 
appeal is taken from the location of the road, or the 
assessment of compensation and damages,^ or both. 

To obtain the benefit of such appeal, the appellant must, 
within fifteen days from the date ot the decision of the trus- 
tees, enter into a bond (13^) in the sum of not less than one 
hundred dollars, payable to the State of Ohio for the use 
of the township, with sureties to the acceptance of the 
township treasurer, conditioned for the payment of all 
costs and expenses arising from such appeal, if the road be 

1 See title "Appsa,ls im BOi.D casks," Chapter YIII, Section III, p. 86. 

2 There is no appeal when the viewers report adversely to the establishment of a 
road. The rem-idy of the apylicancs is in petitioning over, and obtaining a view by 
•Mother committee. 

3 VoT reasons why such notice should be given, see p. 90. 

4 An appeal is allowed from the assessment of compensation and damages, to the 
owners of real estate through which a township road passes. See Section III, 
Ohttyter ¥111, title *'Appcals va uj:hld cassb," p. 102. 
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established by the proceedings had in the probate court. 
The original papers on file, with a copy of the order of the 
trustees appealed from, must be deposited in the probate 
court, within six days after the filing of the appeal bead. 
The proceedings in the probate court must be certified 
back to the township clerk, whose duty it will be to notify 
the township trustees thereof, and thereupon the trustees 

must dispose of the case according to the order of the 
probate court. 

As to the manner of perfecting appeals from the deci- 
sion of township trustees in relation to the assessment of 
damages, the reader is referred to the title, ^^ Appeals in 
Road Cases,*' Chapter VIII, Section III. 

Altbbation of township roads. 1 

Trustees of townships are authorized, upon petition pre- 
sented, to alter or change the direction of any township 
road within their respective townships, in such manner as 
may be deemed reasonable, and as the public convenience 
may require. The same notice and bond must be given, 
aixd the same proceedings must be had by the trustees, 
viewers, surveyor, etc., as in applications for new town- 
ship roads.* An appeal will also lie to the probate court, 
in case the trustees order the establishment of the altera- 
tion prayed for. 

Location of township roads on township lines.3 

When it is proposed to locate a township road along the 



1 See Sections I and III of this Chapter, for duties of petitioners and 
Tiewers. 

S See ante, this section and the preceding section. 

> For daties of petitioners and viewers, see Sections I and III of this 

Chapter. 
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dividing line between two townships, or across such divid<i 
ing line, and notice of the intention to iq^ply for snch road 
shall have been given the tmstees of both townships, in 
manner specified in the preceding section, it is the 
duty of the tmstees of snch townships to appoint (105) 
a time and place at which they will meet in joint board, to 
hear and determine the application for such road. The 
time for this meeting mast be so arranged as to give the 
person or persons intending to apply ample time to ^ve 
the thirty days' notice of such intention required by law. 
When met, the joint board will exercise the same powers, 
and perform the same duties, as township trustees in rela- 
tion to township roads in generaL Should a view and sur* 
vey be granted, the joint board must appoint (106) a time 
and place of meeting to receive the report of the viewers 
and surveyor ; and the proceeding at such meetings must be 
recorded in both townships. An appeal may be taken 
from the decision of the joint board establishing a road, 
to the probate court, and the same proceedings are neces- 
sary to perfect such appeal, as in appeals from the location 
of other township roads, except that the appellant must 
give bond in both townships. 

Vacations op township roads.! 

When a petition is filed by one or more residents of a 
township, for the vacation of a township road which has be- 
come useless, the trustees may, at their next regular session 
after receiving such petition, upon being satisfied that legal 
and proper notice has been given, and that no injustice will 
be done to individuals or the public,^ declare such road, 

1 For daties of petitioners, see Section I, and of viewers, see Seetion III 
of this Chapter. 

3 Two ciroamstanees most conoar to aathoriie the township trasteaa *e 
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vacated (109). Eemonstrances against the order of vaca- 
tion may be presented, as in other cases ; and the trustees 
should make the order only afler being fully satisfied that 
the prayer of the petitioners should be granted. 

After making an order of vacation, the trustees must 
notify the township clerk thereof, whose duty it thereupon 
becomes to make a record of their proceedings in the prem- 
ises. 

Any resident of the township may appeal from the decis- 
ion of the trustees to the probate court, in case an order 
for the vacation of a road is granted, by giving bond and 
filing in the probate court a transcript of the proceedings 
before the trustees, as in the case of appeals from the 
establishment of county roads. 

For proceedings to vacate a road dedicated by private 
individuals to public use, see Chapter III, Section II. 

Increase or REBcrcTioir ik width of township roads. 

Trustees of townships have power to increase or reduce 
the width of township roadsl To increase their width the 
same proceedings are necessary as are prescribed by law 
in the case of applications to establish new township roads ; 
atnd to reduce their width the law relating to the vacation 
of township roads must, in all respects, be followed, so far 
as applicable. 

■ I I ' III II II II r I ■ I ■ ■ III II 

Ttcftte a township road. First, tkat the road shaU have become useless— this is 
necessary to give the trustees Jurisdiction ; and second, that no ii^ustice will be done 
by its vacation. Citizens, for whose benefit a township road is established, have an 
easement in It, and are bound to keep it in repair. Hence, the private interest and 
convenience of citizens must he oonsidered, and must operate very materially upon 
the determination of the question, whether a township road should be vacated or 
not. De Forrest v. Wheeler, 6 Ohio State Bep. 2BS. 
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SECTION III. 

Duties op tiewers and surveyors op township roads.* 

The viewers of a township road, and the surveyor ap- 
pointed to assist them, must meet at the time fixed by the 
trustees, or within three days thereafter, and being sworn 
(99) to a faithful and impartial discbarge of the duties of 
their appointments, must select and take to their assistance 
two chain -carriers and a marker, and then proceed to view 
the ground along the line of the road proposed in the peti- 
tion, and locate such road (if at all) as near the route men- 
tioned in the petition as a good road can be made at a rea- 
sonable expense. 

Township roads can not legally be more than sixty, nop 
less than thirty feet in width,^ at the discretion of the 
viewers. The latter width will, in most cases, suffice. 

The surveyor must survey and mark such road, under 
the direction of the viewers, and make out a report and 
plat of the survey (100), and deliver the same to the view- 
ers, to be deposited with the township clerk. Although 
the statute does not require the same strictness in marking 
the line of a township road that it does in the case of 
county roads, yet the practice should be uniform, and sur- 
veyors should be governed, in making surveys, plats, and 
reports of township roads, by the regulations prescribed in 
relation to county roads.^ 



1 Tor duties of petitioners and trustees in such cases, see Sections I and II of this 
Chapter. 

2 An act to amend the general road law, passed April 7, 1865, prescribes that 
township roads shall not be less than fifteen nor more than thirty feet in width. 
This act is not repealed ; but it is superseded by an act to amend Section XXXIl of 
the road law, passed May 1, 1871, which provides that township roads shall not be 
less Mian thirty nor more than sixty feet in width. The last-mentioned amendment 
was unadvisedly made, as many township roads do not require a width of thirty feet. 

3 See anUf Chapter III, Section III, for instructions to surveyors of county roads. 
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It is the duty of the viewers to award the amoant of 
compensation to be paid the several real estate owners 
along the line of the road, for so much of their respective 
tracts as will be taken up by the road, and also to deter- 
mine how much less valuable, if any, their several tracts 
will be rendered by the location of such road through the 
same.^ No applications for the assessment of compensa- 
tion and damages, and no notice to property holders of the 
tiine of holding the view, are required by law, and there- 
fore the viewers will make such assessment, whether de- 
manded or not — ^leaving it to the persons interested ' to 
remit or claim payment of the same. 

Should the judgment of the viewers be adverse to the 
location of the road, it is not necessary that they should 
determine its width, nor assess compensation and damages 
to land proprietors. 

At the completion of the view the committee must make 
out and sign* a written report (100) setting forth their 
opinion in full for or against the establishment of the road, 
with their reasons for the same ; also, a statement of the 
compensation and damages allowed to each person through 
whose lands the road is proposed to be located, and the 
width which, in their opinion, the public convenience 
requires that such road should be opened.' 

The report of the viewers, with the return of the survey 
and plat of the road, must be deposited by one of the 
viewers with the township clerk as soon after the view as 
circumstances will permit, and it is the duty of the clerk, 
immediately alfler reviewing such report, to notify the 
trustees thereof. 

1 For instructioas relatire to these assessments, see Chapter III, Section III. 

2 Where Tiewers are appointed to appraise lands to be condemned for public uses, 
the concurrence of a majority binds the minority. Toung v. Buckingham ot al., 6 
Ohio Rep. 485. But the establishment of a road upon the report of two viewers, the 
third neither qualifying nor acting, is erroneous. In the matter of the Wells Co. 
Road, 7 Ohio State Rep. 16. 

8 For tail instructions relative to making out such reports, see Chap. Ill, Sec. III. 
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Alteration of tovnship bo ads. ^ 

When viewers and a surveyor are appointed to examine 
and report upon a proposed alteration of a township road^ 
they possess the same powers, and must perform the same 
duties as in the case of applications for new township roads.^ 

Township roads on township lines." 

The duties of the viewer and surveyor of a township 
road proposed to be located along the line dividing two 
townships, or across such line, are the same as in applica- 
tions for other township roadS) except that the report of 
the view and survey must be made to the trustees of botl^ 
townships, sitting in joint board, at a time and pldjOe to be 
fixed by them. 

Fees op viewers, burtetor, etc. 

Viewers are entitled to one dollar and fifty cents per 
day each, surveyors two dollars per day, and chain carriers 
and markers one dollar per day each, for services rendered 
in road cases. Payment of these fees should in all cases 
be made out of the township treasury, in the first instance, 
and where petitioners for roads are ordered to pay the 
costs, the money should be collected and refunded to the 
treasury. 

1 For duties of petitioners and tmstees, see Sees. I and II of this Chapter. 

% But a claimant for damages in the alteration of a road is not entltlejd to retovfit 
where such alteration merely renders the road less conrenient for travel* without 
directly impairing his access to the road from the improvements on his land. Jack- 
son V, Jackson, 16 Ohio State Bep. 163. 
. 3 For duties of petitioners and trustees, see Sections I and II of this Chapter. 
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CHAPTER V. 

FREE TURNPIKES AND PLANK ROADS. 

SECTION I. 

How FREE TURNFICE BOADS 00NSTRT7CTED BY COUHTT GOmCflSIOinBBS 
W1TH0T7T BEING FETITIONED THEREFOR.^ 

When the coanty commissioners of any connty become 
satisfied that the public interest demands special action 
for the improvement of the roads of the county, 4hey are 
authorized to appoint three disinterested freeholders of 
the county to view, survey and locate, within the county, 
one or more main trunk roads, beginning at and leading 
&om the county seat, or such other eligible point or points 
as may be deemed proper, and running by such direct and 
-practicable route as may best suit the public convenience 
to any point within or at the county line. 

But before making any appropriations (except for pre- 
liminary surveys), or levying any taxes for the construc- 
tion of such turnpikes, the commissioners must submit 
the question as to the policy of constructing such roads by 
a general tax to the qualified voters of the county, at an 
annual spring election;^ and must give notice of such vote 
by publication in all the newspapers printed and in gen- 
eral circulation in the county, and by handbills posted up 
at the usual places of election in every township and ward 
in the county, at least fifteen days prior to the election. 



1 For proceedings to establish fines tnropikes on petition of iand^o-vners, see next 

section. 

2 Bat this requirement does not affect any contract entered into before the passage 
of the act. See Statutes of 1870, vol. 67, p. 9. 
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It is the doty of the judges of election to open polls for 
taking soch vote, condnct the election in all respects ac- 
cording to the law regulating general electio^^, and within 
three days after the election to return to the county auditor 
a full and correct abstract of the vote. 

Within five days from the day of election the poll-books 
so returned must be opened, and the votes counted by the 
commissioners and auditor; and a correct statemeut of the 
result must be kept by the auditor on file in his office, for 
public inspection. 

Should a majority of the votes be against the construc- 
tion of turnpikes by a general levy, the commissioners 
have no power to assess a tax for such purpose ; but on 
petition of not less than one hundred tax-payers of the 
county, they may again submit the question to vote, either 
at the spring or fall election, after notice given as before. 

If at any such election a majority of votes be cast in 
favor of the construction of free turnpikes, the commis- 
sioners may proceed to levy taxes, issue bonds, and appro- 
priate and expend money in the making of such free turn- 
pike roads as may, in their judgment, be necessary to the 
public convenience and interest, subject only to the restric- 
tions and limitations of existing laws. 

Turnpike roads so established and constructed must be 
not more than sixty, nor less than forty feet wide. At 
least twenty feet of this width must be turn piked with 
earth, so as to drain freely to the sides. Of this portion 
of the road not more than sixteen, nor less than twelve 
feet in width, must be raised with stone or gravel at least 
twelve inches in depth in the center, and eight inches at 
the outer edge of the stone or gravel bed, well compacted, 
so as to make the road firm, even and substantial. The 
commissioners may, however, in their discretion, when 
stone or gravel can not be obtained, direct that the road 
be constructed wholly of earth. 
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The grade of ascent or descent on snch roads is limited 
to seven degrees; and tlie law specially requires that they 
shall be well provided with all necessary side-drains, waste- 
ways, and under-drains, to prevent overflowing or washing 
by water, and also with substantial bridges or culverts at 
all crossings of water-courses. 

The county commissioners may authorize the commit- 
tee appointed by them to call to their assistance a compe- 
tent surveyor or civil engineer, or both, at their discretion, 
with necessary assistants, and to lay out, survey and locate 
such road, through or upon any improved or unimproved 
lands, on the best route between the points of beginning 
and termination, and to obtain by grant or receive propo- 
sitions from the owner or owners of land over which such 
road will pass, for the right of way and of taking timber 
abd other materials for the construction and repair of the 
same. 

When the committee and such owners can not agree as 
to the amount of compensation for such right of way or 
materials, or where the* owner is unknown, or a non-resi- 
dent, or incapable of contracting, then the amount must 
be determined by proceedings had in the name of the 
county commissioners, under the laws in force relating to 
the appropriation of private property to public use. 

In locating such road the commissioners may authorize 
the committee to appropriate the whole or any part of any 
state, county or township road, within the county, and to 
widen, alter or vacate the same, or any part thereof, subject 
to the same rules as to compensation for property taken as 
before mentioned. 

Before determining upon the location or establishment 
of a turnpike road, the county commissioners may require 
donations of money and written agreements on the part 
of tax-payers of the county, subjecting their taxable prop- 
erty to annual assessment, to aid in the location and con- 
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Btr action of such road, for a term of years, and at a rate 
to be fixed, which agreements mast be filed and recorded 
by the coanty auditor, and will thereupon operate as a lien 
upon the real estate of the parties executing such agree- 
ments. Should a majority of the tax-payers within two 
miles of the proposed road sign such agreements, the com- 
missioners may levy the amount thereof upon all taxable 
property within such boundaries, according to the benefits 
to be derived by the several tracts, taking into considera- 
tion any assessments previously made thereon. 

All revenues derived from such donations in money or 
taxation are to be kept and held as a separate fund in the 
county treasury, and can only be applied to the purposes 
for which they were originally designed ; and if the com- 
missioners should determine not to establish and construct 
the road for which such funds were provided, any do- 
nations made thereto must be refunded, and any agree- 
ments executed as before mentioned will become inoper- 
ative. 

It is the duty of the county auditor to keep a full record 
of ail proceedings had in the location and construction of 
any fre«i turnpike, together with accurate accounts of all 
receipts and expenditures in connection therewith. No 
money can be drawn from the treasury except for liabili- 
ties previously incurred, and then only on orders made 
by the commissioners while in session, and entered upon 
the record of their proceedings. 

The work to be done in the construction of a free turn- 
pike road must be publicly let by the commissioners to the 
lowest responsible bidder. Notice of such letting must be 
previously given by publication in one or more newspapers 
of the county, or by handbills, or both, and the work must 
be divided into and let in convenient sections, to be num- 
bered from the place of beginning toward the termination 
of the road, with proper specifications of the work to be 
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done on each section. Bidders must state separately their 
bids for each class of work, in such manner as the commis- 
sioners may direct ; and each contractor must give bond, 
with sufficient security, payable to the county commission- 
ers, for the benefit of the county, conditioned for the faith- 
ful performance of his contract, and with the necessary 
specifications and stipulations on his part inserted therein. 

In all cases the construction of the road must begin at 
the initial point, and no payment for work or materials 
can be made, except on estimates of work actually done 
or materials actually furnished, made by the surveyor or 
engineer employed by the commissioners, and after re- 
serving such per cent, of the amount of such estimates as 
may be fixed in the contract, to guaranty its performance. 

After being constructed, such roads are kept in repair 
by the county commissioners and the trustees of town- 
ships in the same manner as other roads and highways.^ 

For the purpose of aiding in the construction of such 
free turnpike road, as well as to provide a fund for keep- 
ing it up, the county commissioners may levy annually, in 
addition to other road taxes authorized by law, a tax of 
not more than four mills on the dollar of valuation of tax- 
able property in the county ; but no taxes can be levied 
for such purp )ses upon lands previously assessed for the 
construction of any free turnpike or improved road already 
constructed or in course of construction at the time of 
such levy, unless the amount that would be ratably 
levied upon such lands should exceed the assessment 
already made thereon, in which case the amount of such 
excess may be levied and collected. 

When deemed necessary, the commissioners may antici-\ 
pate the collection of such taxes by issuing county bonds in 



1 As to keeping such turnpike and other improved roadi in repair, see alio Chap 
ter IX, Section III. 
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such amonnts and payable at each times as they may de- 
termine, with interest not exceeding the legal rate, paya- 
ble semi-annually ; bat sach bonds can not be sold for less 
than their par value. 

For services performed, nnder the act of which the fore- 
going is a summary, viewers, surveyors, or engineers, and 
their assistants are entitled to the same compensation as 
may be allowed by law for like services in the establish- 
ment of state or county roads.^ 



SECTION 11. 



The establtshmeft ot free tubnfikbs on petitioit of land*owners. 

A majority of all the landholders residing within the 
bounds of any contemplated f^ee turnpike may unite in a 
petition to the commissioners of their county, asking the 
appointment of commissioners to lay out and establish a 
free turnpike between given points in such county^ 
Notice of the intention to present such petition must be 
given by advertisement, in some newspaper in general cir- 
culation within the county ,: for at least four consecutive 
weeks preceding the regular session of the commissioners 
at which it is proposed to make the application. 

Upon being satisfied that sucb notice has be^n given, it 
is the duty of the county commissioners to appoint three 
judicious freeholders of the county to be commissioners 
of such free turnpike road, who, by the name fixed by the 
county commissioners, will, with their successors in office, 
be a body corporate for the purpose of laying out and es- 
tablishing a free turnpil^e road between the points fixed 
by the county commissioaers. The proceedings of the 
county board must be watered oq their miaq.tQa| ^ad ft cer- 
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tified cap7 thereof furnighed such road commissioners on 
demand. Any or all of the road commissioners may be 
removed, and others appointed in their stead by the 
county boaini, on petition of a majority of resident land- 
holders owning lands within the bounds of such road; 
and vacancies in the office of road commissioner, whether 
by death, resignation, or otherwise, may be filled by the 
county commissioners, " on brief notice thereof." Before 
entering upon the discharge of their duties, the road com- 
missioners must severally give bond in such sum and with 
such security as the county commissioners may direct and 
approve,^ and must take an oath faithfully and honestly 
to discharge the duties required of them by law. 

Within three months after their appointment, the road 
commissioners must meet and organize, by choosing one 
of their number president of their board. They must then 
take measures to view, locate, and establish the road given 
them in charge, and to file a copy of such *' location " with 
the auditor of the county. ' 

The road commissioners have power to appoint one or 
more superintendents, and such other agents as they may 
deem necessary, to carry into effect the object of their ap- 
pointment. A majority of such road commissioners will 
constitute a quorum, and may transact any business or 
exercise any power conferred by the act. It is their duty 
to keep a record of their proceedings, which must at all 
times be open to inspection by any one desiring it. 

The road commissioners are further empowered to re- 
ceive subscriptions and donations in money or property, 
real or personal, to be applied to the construction of the road, 
and, in the case of real estate, may sell and convey the 
same in fee simple, and may take releases of rights of way^ 
They may also make contracts for constructing the road 

1 Th^ 1ft w does not stato what tha eonditloii oi tha bond shaU ba. 
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in a solid and d arable manner, and for keeping the same 
in repair; may open and finish such road, in the first in- 
stance, along such portions of the line as may be available 
for travel or transportation ; may purchase and procure 
all necessary implements and fixtures to preserve the road, 
and may contract for and purchase such stone, gravel, or 
other material as may be necessary for the construction and 
repair of such road. Should they, and the owners of such 
materials be unable to agree upon a price for the same, 
they (the road commissioners) may apply to the probate 
judge of the county to appoint appraisers to assess the 
value of such materials ; and it thereupon becomes the 
duty of the judge to appoint three disinterested freeholders, 
whose duty it will be, after being duly sworn to impar- 
tially assess the value ot such materials, to enter npon the 
premises where the materials are situate, and assess such 
value, and also assess the damages that will result to the 
owner thereof by removing the same through his 
premises. The appraisers must, within ten days after 
their appointment, return their award to the probate 
judge, who will make an order requiring the road com- 
missioners to pay for or give security for the payment of 
the materials to be taken and the damage assessed to the 
owner of the premises. 

An appeal may be taken from the decision of the ap- 
praisers, by either party, to the court of common pleas 
within twenty days from the rendering of the award ; but 
the party appealing must enter into an undertaking to 
the adverse party, in not less than fifty dollars, and in no 
case less than double the amount of the award. 

Should no appeal be taken, and should the value of the 
materials, as assessed by the appraisers, be paid or secured 
by the road commissioners, according to the order of the 
probate judge, it is the duty of the judge, in ten days 
after the return of the award, to furnish a copy of the 
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same to the road commissioners, if demanded; and the 
commissioners may thereupon enter upon the lands, either 
inclosed or uninclosed, and remove such stone, gravel, or 
other materials as may be required to make a good road.* 

The county commissioners may, when necessary, con- 
tract for the transportation of gravel or stone by rail; but 
such contract must be let at " public sale " to the best 
advantage. 

The road commissioners may divide the road into two 
or more districts, upon petition of a majority of the resi- 
dent freehold tax -payers within the bounds of the road ; 
and all the road tax, extra road tax, and two days* 
labor within each district must be applied to the construc- 
tion and repair of the road in such district, and a record 
thereof must be kept by the road commissioners, as in the 
case of other proceedings. 

Persons liable to do two days* labor annually on the 
public highways, residing within the bounds of any free 
turnpike road, must do the same between the first day of 
April and the first day of October, under the direction of 
the commissioners of such road, or their agents, after three 
days* notification of the time and place where the work is 
to be done ; or may be exempt from performing such labor 
by paying the superintendent of the road three dollars in 
lieu thereof. Upon refusal to work or commute, the 
party in default must pay a fine of one dollar for every 
offense, and will also be liable to the payment of three dol- 
lars — the amount allowed for two days* work — to be 
collected by the road commissioners in the same manner 
as collections are made by supervisors in like cases. 

The county commissioners may, if satisfied that the 
public interest requires it, make donations for building 



1 Although the fltatute does not so tay, yet the presumption is that no more ma- 
terials can be removed than have been valued by the appraisers. 
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ancl repairing bridges and cal verts on any free turnpike 
road, or for materials for keeping such road in repair, to 
the same extent as they or township trustees may make 
donations in case of state, county, and township roads. 

When two or more consecutive miles of any free turn- 
pike have been put in good order for travel or transpor- 
tation, and the tax from the grand levy and the two days' 
labor will not keep the same in repair, the county com- 
missioners may, upon petition of three«fourths of the resi- 
dent freeholders within the bounds of such road, and after 
notice for four consecutive weeks published in a newspaper 
in general circulation in the county, authorize the road 
commissioners to place a gate or gates upon such road, 
and charge such rates of toll as shall, when added to the 
common tax and to the two days' work, be sufSicient to 
keep the road in repair. But the rate of toll can in no 
event exceed that ajiowed to be charged upon other turn- 
pike roads within the state. And in the collection of such 
tolls, and in other matters pertaining to the maintenance 
and preservation of such road, the road commissioners are 
entitled to the benefit of all laws regulating turnpike 
roads within the state. 

County commissioners are authorized by law to change 
the location of any free turnpike road within their county 
in the same manner and by the same process as they are 
authorized to alter a county road, and the same laws ap- 
ply to turnpike roads so altered as to altered county roads. 

Any damages claimed by reason of the location of a 
free turnpike road must be adjusted in the manner pre- 
scribed by law in the case of other roada and highways. 

For the purpose of constructing a free turnpike, extra 
taxes may be levied on all property, real and personal, 
within one mile on each side of the same, except when 
such road, if macadamized or graveled, shall cross a free 
turnpike which is either completed or is in process of 
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oonBtractioQ, then such lands and personal property as 
lie within a half mile on either side of the crossing of such 
turnpikes must be assessed and taxed in proportion to the 
benefits derived by the owners of such lands and personal 
property from the construction or use of " such turnpike 
road ;" except when any state, county, or free turnpike 
road runs upon either side of such road within less than 
two miles, then the taxes to be levied must be assessed 
only on the lands and personal property within one-half 
the distance of '' such macadamized roads as run parallel 
to said roa4." 

The commissioners of any free turnpike road may, 
whenever deemed necessary for the construction of such 
road, issue bonds, payable in installments or at intervals 
not exeeding in all the period of five years, bearing inter- 
est at a rate not exceeding seven per centum per annum, 
payable semi-annnally, which must not be sold for less 
than their par value ; and the extra taxes authorized to be 
levied must be so divided as to meet the payment of the 
priucipaland interest of such bonds; and such taxes must 
be placed on the duplicate of the county and collected as 
other taxes are collected. But the money arising there- 
from can be applied to no other purpose than the pay- 
ment of such bonds. 

Upon petition to the county auditor of a majority of 
the freeholders who reside within the bonds of any free 
turnpike in the county, he is authorized to levy an extra 
tax, of any amount that may be desired, not exceeding 
ten mills on the dollar valuation, in any one year, on all 
lands and taxable property within the " bounds " of such 
road, as herein previously described. Such tax can be for 
three years, and no longer, unless at the expiration of that 
time the petition be renewed, when it may be levied for 
three years longer. Should the county commissioners dis- 
cover, after the first levy made, that the road can be built 
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with less money than the assessment made by the county 
auditor, it. is their duty to order the auditor to reduce 
such extra tax, or to abate it entirely. Should any free- 
holder have previously made, or been previously taxed to 
make, any free turnpike already completed, or in process 
Oi' completion, he can ^< only be taxed pro rata as to the 
making of the remainder of said turnpike or the continu- 
ance thereof." 

Should any freeholder, or the party from whom he de- 
rived title, before the levy of such extra tax, have improv- 
ed, at his own expense, by macadamizing or graveling, any 
portion of the line of such turnpike adjacent to his lands 
such freeholder, if such improvement has been so made 
and maintained as to be at that time wholly fit for a free 
turnpike road, will be entirely exempt from the payment 
of extra tax upon his property adjoining such improve- 
ment on either side ; and if such improvement is in part 
only suitable for a free turnpike road, the party making 
the same will in like proportion have credit upon the extra 
taxes assessed upon his lands. Such pro rata tax exemption 
or credit must be determined by the county auditor and the 
commissioners of such road, before ^the time when such 
extra tax becomes payable, upon application of any per- 
son interested ; but such determination may be reviewed 
and corrected by the court of common pleas, upon petitiu.i 
of the person claiming the exemption or credit, and upon 
such evidence as may be produced upon the hearing. 
- It is the duty of the county treasurer to collect such 
extra taxes in the same manner as state and county taxes 
are collected. 

All petitions to county commissioners to appoint com- 
missioners to lay out and establish free turnpike roads, 
and to the county auditor to levy an extra tax for con- 
structing or keeping the same in repair, and all remon- 
strances against either proceeding, must be signed only by 
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freehold tax-payers residing within the boands of the road 
-in question. Minor heirs will not be counted for nor 
against the road or extra tax, unless represented by a 
legal guardian ; and the heirs interested in an- undivided 
estate can jointly have but one. vote for or against such 
road or tax. 

All road taxes, extra free turnpike taxes, and the two 
days' labor authorized by law, within the bounds of such 
free turnpike road, must be applied to the construction or 
repair of the same ; and any person owing such taxes or 
labor, may discharge thesamein labor under the direction 
of the road commissioners, or their agents 'appointed for 
that purpose, between the first day of April and the first 
day of October, at the customary wages per day aud a 
suitable allowance for teams.: The receipt of the road 
commissioners for such labor or teams will be received by 
ithe county, treasurer on account of tax so charged against 
-the party boldii>g it/ 

So much of such taxes as may be paid into the county 
-treasury must be " compi^ited by the county auditor," and 
paid over .by the treasurer, upon the certificate of the 
*f officera of said board " that labor to the amount thereof 
has been performed on such road under their direction or 
by their authority. 

The road commissioners. are. required annually, on the 
first Monday of December, io make a full statement and 
settleii^ent of their receipts and expenditures, with the 
county comwssioners/ and deposit a copy thereof in the 
office of the county auditor. Should they fail to make 
such settlement, it is.the duty of the county commissioners 
to institute suit against them, in the corporate, name of 
the road, at the' term of the court of common pleas of the 
county next ensuing such default, to enforce the making 
of such settlement. Such suit must be conducted by the 
prosecuting attorney ; and the law provides that a delin- 
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qnent commissioner shall be held prima facie liable for the 
fall amount of taxes and money applicable to the con- 
Btruction of such road, as it appears npon the tax dupli- 
cate, and <* in all cases judgment shall be rendered against 
such commissioner for all the costs of suit." 

It is the daty of the road commissioners to prosecute 
for all obstructions of the road, or injury done to the same 
or the bridges thereon, before a justice of the peace or in 
the court of common pleas. The amount recoverable will 
be the damages actually found by the court or jury, and 
the interest thereon ; and the amount collected in each 
case must be ))aid over to the road commissioners, and by 
them be applied for the benefit of the road. " 

The expenses of survey and location, and other expenses 
incidental to the construction of a road, must be paid out 
of the funds provided for the purposes of the road. The 
law allows surveyors and assistants customary wages per 
day for the time actually employed in /' locating and sur- 
veying " such road ; and commissioners, superintendents 
and agents two dollars per day, for every day actually em- 
ployed in the discharge of their several duties. 

Where the resident land-owners along any road in this 
State reside in different counties, and wish, under the law 
relating to free turnpikes, to improve such road, they may 
petition the commissioners of their respective counties 
therefor, in the same manner as applications are made for 
the establishment of free turnpikes. The commissioners of 
the several counties may unite in the performance of the 
proposed work, and may assess a tax in each county in pro- 
portion to the benefit derived, and as may be determined 
by such commissioners. Should such resident freeholders 
desire to make a free turnpike road on a county line be- 
tween two or more counties, and should there be no resi- 
dent landholders within the bounds of such road in any 
one of the counties, a copy of the petition presented to 
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the commissioners of the county in which there are resi- 
dent landholders within the bounds of the road (if the 
road should be established by the commissioners of such 
county), may be presented to the commissioners of the 
other county, and they may act on the same in all re- 
•pects as if the petitioners were residents of their county. 
The commissioners of any free turnpike road may, with 
the written consent of a majority of resident freeholders 
within the bounds of such road, propose to the county 
commissioners, in writing, to abandon their organization, 
and if accepted, such road will thereafter be under the 
care and control of the improved road superintendents, 
as in the case of other improved roads. 



SECTION III. 

The SURRENDfiR, ABANDONMENT, PURCHASE, APPROPRIATION, OR VACA- 
TION OF FREE TURNPIKE AND PLANK ROAD& 

The commissioners of any county in the state may pur« 
chase and make free any turnpike road, or part of the 
qame, within such county, on the conditions and in the 
manner prescribed by law in the case of applications to. 
''construct roads on the petition of a majority of resident 
land-owners along and adjacent to the line of said roads/' 
passed April 5, 1866.^ 

Any turnpike or plank road company whose road has 
been located or constructed, or who have the corporate 
right to construct such road in one or more counties in 
the state, may, with the consent of three-fourths of the 

1 This act U repealed, but proceeding! for purchasing and making free a turnpike 
road must still be gOTerned by its proTisions. 
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stockholders of the road, and of all the commissioDers in 
such county or counties, relinquish and transfer to the 
commissioners of such county or counties the whole or 
any part of such road, together with all the rights and 
privileges appertaining thereto. The transfer to -any 
board of commissioners must be limited to so much of thei 
road as lies in their county, and must be without consid- 
eration. After such transfer, no tolls can be collected on 
SQch roads. 

The transfer must be evidenced by the ezeoution of a 
written declaration, signed by the president or other 
principal officer, and the secretary or other recording offi^ 
cer, and under the seal of the company, . and will take 
effect when a copy of such declaration is filed in the office 
of the auditor of the county in which the road, or the 
part thereof relinquished, may lie, and upon the entering 
of an acceptance thereof on the journal of the commis- 
sioners, signed by all the commissioners. This declara-^ 
tion must be recorded by the auditor in his record of 
roads and highways, and thereafter such road or part of a 
road will be under the control of the county commission- 
ers, who, by a proper order, must declare the same a 
public highway, and direct that no tolls shall be collected 
thereon within the limits of their county. 

The commissioners are not authorized by law to receive 
the relinquishment of a road from a company that may 
be indebted for its construction, or for materials furnished 
or repairs made, where such relinquishment will render 
the stock of the road less valuable or will be injurious to 
the interests of any creditor of the company. 

In no case can the commissioners make compensation 
for a road so relinquished to them ;* but they may pur- 



1 This would leem to conflict with the law aa stated in the opening part of thii 
■ection ; but npon examination of the seyeral aoti, it wiU be found that they ar« 
entirely congruous. 
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chase any toll road or turnpike already constructed under 
the circumstances and in the manner following: When- 
ever the written consent of the owners of a majority of 
the stock of such road shall have been obtained, the 
officers of the company may make a written proposition 
to the commissioners of the county in which the road or 
any part of it may be located, stating what amount in the 
bonds of the county, drawing interest at the rate of seven 
per centum per annum, and payable as soon as taxes can 
be levied and collected for their redemption, they will 
take for such road or so much of the same as may be loca- 
ted within the county. Such proposition will be binding 
on the company for six months from its date, and may be 
accepted by the commissioners at any time before the ex- 
piration of that period. 

After the filing of such proposition, the resident land- 
owners along and adjacent to the line of the road may 
petition the county commissioners to purchase such road 
at the price gientioned in the proposition, that bonds of 
the coanty be issued to pay the same in accordance with 
the terms proposed, and that a sum sufficient to pay 
the same, with interest, may be assessed upon the lots and 
lands which will be benefited by the conversion of such 
toll road into a free road lying within two miles of the 
same. In ascertaining what lots and lands will be bene- 
fited, and to what extent each tract should be assessed for 
such purpose, and as to whether a majority of the land- 
owners have signed the petition, the law provides that the 
county commissioners, auditor, and treasurer shall, in the 
assessment and collection of taxes to pay for the road so 
purchased (and in all other respects so far as applicable), 
be governed by the provisions of the several acts relating 
to the "construction" of roads on petition. 

After the purchase of a toll road by the commissioners 
the same will immediately become a free road, and must 
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be kept in repair in the manner mentioned in Chapter IX, 
Section III, of this volume. 

The'eommiBsioners of any county may, whenever in 
their opinion the public interest will be subserved thereby, 
surrender to any company, now existing or hereafter crea- 
ted by the laws of this state, any free turnpike or other 
road in such county, and may direct that any taxes levied 
and collected for the purposes of such road shall be paid 
over to such turnpike company, to be expended in the 
construction or repair of the road so surrendered. 

The company receiving such surrendered road must 
issue certificates of stock to "the persons upon whose 
property such taxes have been levied," for the amount of 
taxes by them respectively paid ; and such persons will- 
thereupon become entitled to dividends, ^o rata^ in like 
manner as other stockholders of such road. 

Whenever three miles of such road has been constructed 
according to law, the directors of the company may es- 
tablish a toll-gate thereon ; and for every additional five 
miles so finished, an additional toll-gate may be erected, at 
which tolls may be demanded at rates not exceeding those 
allowed by law in other cases. 
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CHAPTER VL 

EOADS TO MINES, QUARRIES, ETC. 

Any person or company having the ownership or pos- 
session of any mines, mineral beds, quarries or lakes, which 
can not be approached or used in the ordinary manner 
withoat crossing the lands of adjacent proprietors, or the 
public highway, may obtain authority to establish roads, 
drains, railways or tunnels thereto, in the following man- 
iner: 

The party desiring to make the improvement must file 
a petition with the commissioners of the county in which 
the premises are situate, setting forth in detail the pro- 
posed work, the situation of the adjoining lands, and the 
names (if known) of all persons interested, whether to 
their benefit or injury, in the contemplated improvement. 
This petition must be accompanied by a bond, to the sat- 
isfaction of the county auditor, and made payable to him, 
conditioned for the payment of the expenses of a com- 
mittee of view or review, as provided for by law. 

These preliminary requirements having been complied 
with, it is the duty of the commissioners, at their first 
regular meeting thereafter, to appoint a committee of not 
less than three nor more than ^yq judicious, disinterested 
persons, to meet on the premises on a day named by the 
commissioners, and within one month of the date of their 
appointment, to make an inspection of the premises of 
the petitioners and their surroundings, and determine 
whether the improvements prayed for are necessary and 
practicable. 
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Notice of the time and place of the meeting of the com- 
mittee must be published, for at least three weeks prior to 
the day fixed by the commissioners, in some newspaper in 
general circulation in the proper county. The notice 
must also set forth the names of all persons interested in 
the proceedings, so far as they are known. 

It is the duty of the committee, upon meeting,^ and 
upon being satisfied that notice has been given, as before 
mentioned, to determine, upon actual examination and 
inspection, whether the proposed improvement is neces- 
sary to the ordinary working, occupation, and beneficial 
use of the mines, mineral beds, quarries, etc., of the peti- 
tioners. Should they find affirmatively, it then becomes 
their duty to lay out and establish the improvement of a 
width not exceeding sixty feet, and in such manner as to 
do as little injury as possible to the premises over which 
it is located. They must also fix and assess the amount of 
damages' which any proprietor of adjacent lands will 
sustain by the proceeding, and also what proportion of 
such dama,ges any proprietor ought to pay in considera- 
tion of benefits which his premises will derive from the 
projected work. 

Within ten days from the time of the completion of 
their labors, the committee must make out and return to 
the county auditor a full report of their proceedings ; and 
it is the duty of the county commissioners, at their next 



<! The act does not require the committee to be sworn. 

;2 Ab no provision is made by the act from which this is compiled for compensation 
to land-owners for premises appropriated, it is evidently unconstitutional, and can 
not be enfinrced. Should it be claimed that the term ** damages " embraoee also 
** compensation," the otyection to the act still remains, as it nowhere provides for 
the assessment of either damages or compensation by a constitutional jury of twelve 
men. There is no right of appeal given from the proceedings of the commissionera 
or the committee ; and while the act does not bar the party claiming " damages '* 
from his action at law, the constitution requires the compensation shall be at "first 
made " bt^fore private property can be subjected to public use. The act should be M 
amended as to remove the difficulty in the way of its enforcement. 
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regular meeting after the filing of sach report, to cooBider 
the sabjeet, and if they should be of opinion that in view 
of ptiblio and private interests such improvemeats would 
be advantageous and desirable, they are required to '^fix" 
the same in the manner set out in the report of the com* 
mittee, and cause a copy of the entire proceedings to be 
made out for the benefit of the party petitioning therefor. 

But any party in' interest may, ten days before the 
meeting of the commissioners, file a petition for review, 
and in that case action under the report of the committee 
of view m«8t be suspended by the commissioners, and a 
committee of review be appointed by them, whose powers 
aind duties will, in all respects, be similar to those of the 
oHginal committee. 

Bonds roust be given by the party applying for the re- 
view, to the satisfaction of the auditor, for the payment 
of the expenses of the comm^ittee. 

Upon return of the report of the reviewers, the commis- 
sioners are directed by law to proceed with their report 
in the same manner as with the report of the first com- 
mittee, except that no further view can be ordered. 

It is the duty of the party applying for the improve- 
ment to cause the final action of the commissioners t6 be 
recorded in the deed records of the county, and to pay or 
tender to the parties to whom "damages" have been 
assessed the full amount awarded to each by the com- 
mittee of view or review before entering upon their several 
premises to construct the works prayed for. If received 
by a party injured, such payment will be in full of such 
" damages ;" but if refused, the money must be deposited 
with the county treasurer for the benefit of the party or 
parties injured. A party refusing to accept an award is 
not precluded from bringing an action at law for " dam- 
ages ;" but unless a larger amount is recovered than the 
tender made him, he must pay his own costs. 
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After payment or deposit of all damages assessed, and 
completion of the work in the manner directed and con- 
templated by the committee of view or review, the peti« 
tioner or petitioners may demand from any party to whom, 
by reason of benefits derived, payment of a portion of 
SQch damages may have been awarded by the committee, 
the amount thas assessed against him, and npon his fail* 
ing or refusing to pay the same, an action may be brought 
against him therefor by the petitioner or petitioners in 
any court of competent jurisdiction. The law makes the 
award of the committee conclusive against the parties 
charged with such payment. 

Should it at any time become necessary to repair a 
work so constructed, any person beneficially interested 
therein may cause the repairs to be made, and may com- 
pel contributions from each person benefited thereby on 
the basis of the award and the just and fair cost of the 
repairs* 
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CHAPTER VIL 

ROADS TO CEMETERIES OR BURIAL GROUNDS. 

By an act of March 4, 1865, the thirtieth section of the 
general road law is so amended as to authorize the trustees 
of townships to lay out and establish roads to cemeteries 
or burial grounds. The same proceedings must be had in 
such cases, in respect to petition, notice, bond, view, etc., 
as in applications to locate township roads. 

Should it at any time become necessary to make or re- 
pair roads, or to build or improve sidewalks from any 
public road, or from any town or village to a public ceme- 
tery, the trustees of the proper township may borrow 
money and issue bonds to the amount of fifteen hundred 
dollars, at a rate of interest not exceeding six per centum 
per annum, for the purpose of making such improvements; 
and they are further authorized by law to levy a tax, from 
year to year, not exceeding one- fourth of a mill on the 
dollar in any one year, on all the taxable property in 
the townshinuto be applied to the same purpose. 
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CHAPTER VIII. 

APPEALS IN ROAD CASES. 

SECTION L 

STATE ROADS. 

Appeals from thb assbssmbnt of oompbnsatiok akd dauaobs.* : 

A PARTY appealing from the deciaion of the county 
commissioners in relation to the allowance of damages 
upon a state road, having given notice of his intention to 
appieal, and having filed a bond in manner hereinbefore 
specified,* must next, and within five days after filing fiuch' 
bond, deliver to the probate judge of the county a tran=s* 
cript of the proceedings had before this commissioners. 
Upon receiving such transcript it is the duty of the pro- 
bate judge to docket the cause, making the appellant or 
appellants plaintiffs, and the obligors in the original bond 
defendants, and immediately to issue a writ of summons 
against such obligors, notifying them of the appeal. This 
writ must be served and returned as other writs of a like 
character.* 
The summons being returned served, it is next the duty 

• * ' 

1 S«e Section II, Chapter II. 

2 In civil aetioBS a sammons ia retarnable on. the second Monday foUow« 
ing the date of its issae. 

* There is no appeal from tho decision of the oojmAissioners tBtablUkmg 
a state road. • 
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of the probate judge to issue a venire (111) for six^ dis- 
interested freeholders of the county, requiring them to 
meet on a day named in such writ, to perform the duties 
devolving on them by reason of the appeal. It is the duty 
of the jurors to meet at the office of the probate judge 
on the day and at the hour named in the venire, and after 
being sworn or affirmed (112) to a faithfol and impartial ft 

discharge of their duties, to proceed, on the ^ame day, to . 

view and determine the matter complained of, and without 
delay to deliver their decision, in writing (113), to the 
probate judge, whose duty it is to enter the same of record 
(114) with the former proceedings, and certify the decision 
thus obtained to the county auditor. This decision, so far 
as relates to the amount of damages awarded, is final, 
unless the proceedings should be erroneous, and subject to 
reversal. 

Should the damages awarded by the jury in the probate 
court be no greater than the amount allowed by the jury 
appointed by the commissioners, the appellant or appel- 
lants must pay all costs that have accrued in consequence 
of the appeal ; but if the amount awarded be greater, the 
costs of the appeal will be added to the costs which ac- 
crued before the commissioners, and be paid in .like man- 
ner as if no appeal had been taken. * 

Appeals in applications to' altbr or vacatb* statb roads. 

In appeals from the final decision of county commis- 
sioners, altering or vacating state roads, and from the 
assessment of compensation and damages in applications to 
alter or vacate state roads, the same proceedings ^are had 

1 Thii proYision ii olearlj unoonstitiitional. See Lamb •i al. v. Lw»,^ 
4 Ohio State Bep. 167 ; Sharer «. Starrett, 4 Ohio BUU Kep. «M In th 
matter of the WeUi County Road, 7 Ohio State Ben. 16. 
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in the probate court as upon appeals in county road cases. 
For details of these proceedings see next section. 

Fees of offiobrs and others is appeal oases. 

OflScers, and other persons performing services in road 
appeal cases, are entitled to the same fees as for like 
services in other cases — ^the fees of auditors to be paid out 
of the county treasury, and of probate judges and others 
to be taxed in the bill of costs. 



SECTION n. 

Appeals fsom the deoiston of coitntt cohmissionbrs in relation to 
oountt roads, or the alteration or vacation of state roads. 

In order that persons who desire to appeal from the de- 
cision of the commissioners of any county, establishing a 
county road, or altering or vacating, in whole or part, a 
county or state road, may have time to perfect such appeal, 
the statute provides that an order to carry into effect such 
decision shall not issue, nor be executed, until the expira- 
tion of twenty days after the making of such decision. An 
appeal may be taken, in the above-mentioned cases, to the 
probate court of the proper county, by any person or per- 
sons having a^ estate in fee, for life, or years, in any lands 
or tenements within the county, situate in any township 
through which such new, altered or vacated road may pass, 
or by the husband of any married woman, or guardian of 
any ward having such estate. No appeal is allowed where 
the decision of the commissioners is adverse to the loca- 
tion, alteration or vacation of such road; and to obtain 
another view the petitioners are compelled to commence 
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anew, by petition to the commissioners. Notice of the in- 
tention to appeal should be entered on the commissioners' 
journal, and the notice should specify whether the appeal 
is from the establishment, alteration or vacation of the 
road, or from the assessment of compensation and damages, 
ox from both. The necessity for this will be more fully 
explained in the sequel of this section. 

To perfect such appeal, the appellant or appellants must, 
on or before the twentieth day after the entering of the de- 
cision appealed from, execute a bond (115) to the State of 
Ohio, in not less than one hundred, nor more than three 
hundred dollars, at the discretion of the county auditor, 
and with sureties to be approved by him, conditioned for 
the payment of all costs that may be adjudged against the 
appellant or appellants in the probate court, or in any 
other court to which the proceedings may be moved by pe- 
tition in error .^ But the guardians of minors, idiots or 
lunatics, may appeal (without giving bond) by merely caus- 
ing notice of appeal to be entered in the journal of the 
commissioners. 

It is the duty of the county auditor, within ten days 
after the filing of an appeal bond, or the making of an entry 
for appeal,' to transmit to the probate court the original 
papers relating to the application, and also a certified 
transcript of all proceedings and orders had or made by 
the commissioners, in respect to such road; and upon re- 
ceiving such papers and transcript, it is the duty of the 
probate judge to docket the proceeding, styling the peti- 
tioners plaintiffs, and the appellant or appellants defend- 
ants, and to set a day for the hearing of the cause, which 



1 Should the appeal be from the location of the road as well as the assess- 
ment of damages, separate bonds should be giv^en for each branch of the 
appeal. The reasons for this are giyen in this section, po9L 

S In the case of guardians. 
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must not be later than the twentieth day after docketing 
Buch appeal. 

If, upon hearing the appeal, it appear that the proceedr 
ings had before, and in pursuance of the orders of, the 
commissioners were, in substance, regular and legal, and 
if the assessment of compensation a,nd damages by the 
viewers appointed by the commissioners has not also been 
appealed from, the law is imperative, the probate judge 
must aflSrm the orders of the commissioners, arid enter 
judgment against the appellant or appellants for all costs 
created by the appeal (116). Should there be also a sep- 
arate appeal from the assessment of compensation and 
damages, the probate judge will affirm all the proceedings 
had prior to the appeal, except as to the amount of such 
compensation and damages, and will thereupon proceed 
according to the statute regulating appeals in relation to 
the assessment of damages, to issue his venire for a jury 
to reassess the same (117). 

It should be borne in mind that an appeal from the order 
of the commissioners establishing a county road, and from 
the assessment of compensation and damages on account 
of such establishment, are separate and distincts acts. If 
both arc intended to be appealed from, bonds should be 
given for each appeal, and they should be separately dock- 
eted, unless the appeal from the assessment of compensa- 
tion and damages be as to the manner of the assessment, 
and not to the amount : if to the manner, this mav Lie 
reached by a general appeal ; but if to the amount, the 
appeal should be separate and special ; because, should 
the probate court, upon general appeal, find the proceed- 
ings before the commissioners, relative to the establish- 
ment of the road and the assessment of compensation and 
damages, to have been in substance regular and legal, they 
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mtut be approved, and the amount of compensation and 
damages can not, therefore, be inquired into by a jury in 
the probate court. To provide for an appeal that shall 
reach all questions that may arise in the probate court, 
appellants should, therefore, give a bond for a general ap* 
peal, and also for a special appeal from the assessment of 
compensation and damages. 

Should the probate court find the proceedings previous 
to the appeal to have been substantiaUy erroneous, they 
will be set aside, and another view, by three ^ disinterested 
freeholders of the county, to be appointed by the court, 
will be ordered (118). The order must specify a time and 
place at which the viewers shall meet to enter upon the 
performance of their duties, and must designate a day (not 
later than the twentieth day after the entering of the order) 
on or before which their report must be filed. The court 
must appoint a surveyor to attend and assist the viewers. 

The viewers and surveyor ^ must meet on the day and 
at the place appointed by the court, or within two days 
(Sunday excepted) thereafter.^ Should there be a vacancy 
in the committee of viewers, the viewers present, and the 
surveyor, may fill the same by the appointment of a dis 
interested freeholder of the county. 
I ■ ' ' ■ I ■ I I , I 

1 As the appeUant is entitled to a jury of twelve men to aesess his dam- 
ageSy in ease he should not be satisfied with the award of the three yiewers 
appointed bj the oouri {aw pott, this section), the nnmber of yiewers thus 
appointed is not objectionable. See Lamb et al. o. Lane, 4 Ohio State 
Rep. 167. 

2 When the appointee is the sonnty sarvejori his depntj can not attend 
in his stead. No one but the person appointed can legally make the 
•uryey. 

S Road Tiewers may adjourn from time to time, so that they are pre 
pared to report at the return day. Butman et al. v. Fowler et al., ] 7 Ohio 
Rep. 101. 
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The surveyor may, if he deem it necessary, select and 
take to his assistance two chainmen and a marker. 

The viewers, surveyor, chainmen and marker, before 
entering upon the performance of any of their duties, 
must make oath or affirmation faithfully and impartially 
to discharge the same (119). The oath may be adminis- 
tered by a judge of the supreme court, court of common 
pleas, or probate court, or a justice of the peace, notary 
public, or mayor of an incorporated city or village, within 
the corporate limits ; and the surveyor, or any viewer, hav- 
ing been himself sworn, may administer the oath to the 
other persons connected with him in the view. A certifi- 
tate of such oath (108), signed by the person administer- 
ing the same, must be returned with the report of the 
viewers to the probate court. 

The viewers and surveyor must perform the same duties, 
In every respect, that are enjoined by law upon viewers 
and surveyors appointed by county commissioners, except 
that their return must be made to the probate court. 
Where the applications of parties claiming compensation 
and damages, as presented to the original viewers, have 
been transmitted to the probate court by the auditor, and 
there placed in the hands of the viewers, further applica- 
tions by such claimants may be waived by the new view- 
ers, unless some defect exist in any or all of them. 

The duties of viewers and surveyors of county roads, 
with the manner of making their several reports, are given 
in detail under the title " CoONTY Roads," Chapter III, 
Section III, to which reference is made. 

If any claimant (having made application for the allow- 
ance of compensation and damages, according to law) 
should be dissatisfied with the award made upon his claim 
by the viewers appointed by the probate court, he may, at 
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any time before the confirmation of their report, file his 
exceptions (120) to their decision, and thereupon he will 
be entitled to a trial of his claim by a jury of twelve men, 
called and impanneled in the same manner, and governed 
by the same regulations as in cases of appeal from county 
commissioners in relation to compensation and damages 

a2iy 

Should the proceedings and report of the viewers so 
appointed by the probate court be substantially legal, and 
substantially coincide with the orders of the commission- 
ers appealed from, the court must confirm such proceedings 
and report, and render judgment against the appellant or 
appellants for the costs created by the appeal (121). K 
the report be favorable to the petitioners, and within the 
the scope of the petition, but vary materially from the 
order appealed from, the court must, Nevertheless, confirm 
the same, if substantially legal, and may make such order, 
and render such judgment, in respect to the costs of the 
appeal, as may be equitable (121). 

Beyiew of boad ok appeal. 

Should the report of the viewers appointed by the pro- 
bate court be against' the establishment, alteration or vaca- 
tion of a county road, the petitioners or any twelve of them 
may move the court for a committee of review (122). No 
objections to the motion can be entertained by the court ; 
nor is there any discretion allowed with regard to granting 



1 Ai to trials by jury in saoh oases, see the sequel of this seotion, under 
title "Appeal from the assessment of compensation and damages." 

3 Here is another anomaly in the law. A reriew is granted by county 
oommissioners only when the report of the yiewers is tn/a«or of the road ; 
but on appeal a reyiew in granted only when the Tic ren report advtneljf to 
tbe road. 
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or refdsing to grant the review. The court will, therefore, 
appoint five disinterested freeholders of the county as re- 
viewers (123), and will make and issue an order fixing the 
time and place of meeting, as in the case of an original 
view. 

The reviewers must meet, be sworn, examine the road 
proposed to be established, altered or vacated, and report, in 
writing, to the court their opinions for or against the same, 
with their reasons, in the same manner as original viewers.^ 
But viewers are not required to cause a new survey to be 
made, nor to assess compensation or damages to claimants. 
Should their order substantially coincide with the order 
or decision of the commissioners appealed from, the court 
will confirm such report (125), and enter judgment against 
the appellant or appellants for all costs that have been 
made by the appeal ; but if it be adverse to the location, 
alteration or vacation petitioned for, no further proceed- 
ings can be had in the premises ; except that the court will 
enter judgment (126) against the original petitioners for 
' all costs that have accrued from the commencement of the 
proceedings before the commissioners, to the final order in 
the probate court. 

Duties of probate judge on termination op the proceedings had 
upon appeal. 

It is the duty of the probate judge to make a record of 
all proceedings had in the probate court in pursuance of 
an appeal in a road case, including the reports of the 
viewers and reviewers, and the reports and plats of sur- 
veyors, and forthwith, after the termination of such pro- 
ceedings, to transmit to the county auditor all original 

1 See Chapter III, See. III. Vacancies in eommitteea of reTlev are filled in the 
■ame manner aa in the caee of ether Tiewers. 
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papers received from him, with a transcript of the record 
made in the probate court. 

Duties op county auditor and county commissioners upon recbit« 
ino transcript op proceedings in probate court. 

K it appear from the transcript thus transmitted to the 
auditor that the proLate court has approved the establish- 
ment, alteration or vacation of the road appealed from, and 
that the compensation and damages assessed by the pro- 
ceedings in said court do not, in the aggregate, exceed the 
amount assessed, approved and ordered to be paid out of 
the county treasury, before the appeal, it is the duty of 
the county auditor forthwith to record, in the 'proper book, 
the final decision of the probate court in the premises, 
with all reports, plats, field notes, and all other matters 
appearing in such transcript, necessary to a right under- 
standing of the proceedings had — ^noting in the book the 
date of such recording. And the law provides that from 
the completion of such record the road shall be^tablished, 
altered or vacated, as the case may be, and directs the aud- . 
iter to issue the necessary orders for the payment of the 
damages.^ 

But if the damages assessed in the probate court exceed, 
in the aggregate, the amount ordered to be paid out of the 
county treasury, before the appeal, it is the duty of the 
auditor to lay the papers received from the probate judge 

' '■ " ■ .... I -■ I, j , ,1 I. .1 ■ . I, I I . I M il, 

1 There is no' express provision made for cases certified back, where the 
commissioners, before the appeal, ordered the payment of the compensa- 
tion and damages by the petitioners. If the amounts ordered to be paid 
by the petitioners were tendered to the claimants, and refused, and were 
tberenpon paid into the county treasury for the use of such claimants 
(which is the correct practice), it would seem that upon recording the papers 
and transcript receired from the probate judge, the county auditor might 
draw his order upon the treasury, in faror of the claimants for the amounts 
•warded to them, respectively, in the probate court. 



96 APPEALS IN ROAD CASES, 



before the county commissioners, at their next session ; 
and the commissioners may, in their discretion, order the 
damages to be paid out of the county treasury, or refuse 
to establish the road or alteration unless the damages, or 
so much thereof as they require, be paid by the petition- 
ers within such time as may be designated.^ 

If the appeal from the county commissioners was in rela- 
tion to compensation and damages only, and the amount 
assessed in the probate court to those who appealed should 
not, with the amount awarded to those who did not appeal, 
exceed the compensation and damages ordered by the 
county commissioners, before the appcil, to be paid out of 
the county tfeafiury, the auditor is directed, upon receiving 
the before-mentioned papers and transcript, to " issue the 
necessary orders " for the payment of all such damages, 
and the establishment of the road or alteration will date 
from the final order in the probate court.' 

But should the assessment in the probate court, with 
the damages awarded to claimants not appealing, exceed 
the amount ordered to be paid out of the county treasury, 
before the appeal, it is the duty of the auditor to lay the 
papers and transcript received from the probate- judge 
before the commissioners, at their next session ; ai^ the 
commissioners may order the amounts awarded in the pro- 
bate court to be paid out of the county treasury, or may 
refuse to establish the road or alteration until the amounti* 
awarded, or so much thereof as they may require, be paid 
by the petitioners. 

Should the commissioners be of opinion that a part on]y 



1 The payment of oompensation and damages should be required in ad-« 
vance of any order for opening the road. A conditional order should in no 
case be made. 

S See Note 1, p. 96. 
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of a road will be of public utility, they are authorized by 
law to establish and record such useful part, and reject the 
residue; provided such division can be made without 
aflfecting the rights of persons entitled to damages. 

APFEiXS FROM THE ASSESSMENT OP COMPENSATION AND DAMAGKS. 

Any claimant of damages^ on account of the establish- 
ment or alteration of a county or township road, or the 
alteration' of a state road, may appeal to the probate 
court from the final decision of the county commissioners 
or township trustees, as the case may be, confirming the 
assessment of compensation and damages made by the 
viewers in his behalf, or the refusal of the viewers to award 
damages to him. Several claimants may unite in an ap- 
peal, although their claims be distinct; or they may 
severally appeal.' 

To obtain the benefit of such appeal the appellant must, 
within twenty days from the time of entering the order 
appealed from, enter into a bond (127) with sureties to be 
approved by the county auditor, payable to the state of 
Ohio, in not less than one hundred nor more than three 
hundred dollars, at the discretion of the auditor, condi- 
tioned for the payment of all costs that may be adjudged 
against the appellant in the probate court, or in any other 
court to which the proceeding may be removed by petition 
in error. But the guardians of minors, idiots, or lunatics, 



1 There is no appeal allowed to^ those interested in haying the amount of damages 
reduced. Such persons (being always the petitioners) can obtain a reassegsmetit 
only by refusing to pay the damages allowed by the viewers, which will defeat the 
entire proceeding; and they may then petition OTer, and procure the appointment 
of a different committee. 

2 The proceedings, in case of an aUeraihn of a state road, are entirely different from 
those in an application for a n«w state road. See preceding Section. 

3 Notice of the intention to appeal should be giren and entered on the Journal of 
the commissioners o^rustees. See Chapter III, Section II, and ante, this Section, 
for reasons for qjuKnotice. 



y 
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may appeal without giving bond, by causing notice of their 
intention to appeal to be entered on the journal cf the 
commissioners or trustees, within the time fixed ibr filing 
a bond. 

Within ten days after the filing of an appeal bond, oi 
making an entry for appeal, as above-mentioned, the 
county auditor, or township clerk (as the case may be), 
must transmit to the probate court the original papers on 
file relating to the matter appealed firom, and a certified 
transcript of the order of the commissioners or trustees 
from which the appeal was taken. 

Upon receiving these papers the probate judge will 
docket the cause, naming the appeUant plaintiff, and the 
obligors in the bond given by the petitioners, defendants. 

The proceedings in the probate court in reference to 
such appeals must be confined, exclusively, to the question 
of compensation and damages presented by the appeUant ; 
and forthwith, after docketing the appeal, it is the duty 
of the probate judge to cause the sheriff and clerk of the 
county to select, according to law, from tho persons re- 
turned to serve as jurors in the court of common pleas, 
twelve men, for whom the probate judge must then issue 
a venire, requiring them to appear in the probate court 
on a day and at an hour specified (which must not be 
later than the twentieth day after the date of the venire), 
to serve as jurors upon the trial of such claim or claims. 
The judge must also issue a summons or notice (130) to all 
the appellants, whether joint or several, and to the obli- 
gors who are named as defendants in the cause, to attend at 
the same time and place. This summons or notice must be 
served by delivering to each person named therein a copy of 
the same, or by leaving such copy at his or her usual place of 
abode. Should any of the parties be non-residents of the 
county, but have an agent or attorney therein, service 
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upon sucli agent or attorney will suffice : or a summons or 
notice may be sent to another county, for service upon a 
party residing there. A non-resident appellant is re- 
quired by law, when he perfects his appeal, to leave with 
the probate judge the name of an agent or attorney in the 
county, upon whom service of notice may be made, and 
upon failure to do so, no service upon such appellant will 
be necessary. Service upon a guardian will be service 
upon and bind the ward. 

Should any of the jurors fail to attend, or for good 
cause be excused from serving, or be challenged and set 
aside, the sheriff of the county, or his deputy, must fill the 
panel with talesmen, as in other cases. In respect to 
challenges, the appellant or appellants whose claims are on 
trial are considered one party, and the obligors who appear 
on the docket as defendants, the other. Each party is 
entitled to two peremptory challenges, and may make any 
number of challenges for cause. 

Twelve men will constitute the jury, and they must be 
sworn in all cases at the same time, whether the appeals 
be joint or several, unless the court, for good cause shown, 
should otherwise direct (131). 

Upon motion of either party, or any of the appellants, 
before any evidence is adduced in the case, it is the duty 
of the jury, in the charge of an officer of the court, and 
accompanied by such person or persons as the court may 
appoint to show them the premises, to examine the road 
as established or as ordered to be, and the property of 
the claimant or claimants taken for the road or alleged to 
be injured thereby. If the plat and field notes of the road 
or any title papers are produced by the claimants, these 
the jury must take with them. The time, for their return 
into court must be fixed by the probate judge. 

The jury having finished their examination, and having 
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retarned into court at the time appointed (or, in case no 
view has been applied for, upon the jury being sworn), the 
trial of the claims must then proceed. Any claimant may 
elect to have his case tried separately, or, if all the parties 
agree, the claims may all be tried at the same time. The 
court will direct the order of procedure ; but the trial of 
each case must be conducted in the same manner as in 
other jury trials in the probate court. A separate verdict 
(132) (133) must be rendered upon each claim, and the 
verdict must be entered upon the record of the court. • 

A new trial can not be granted except for misconduct of 
the jury, nor can an appeal be taken, " except by petition 
in error," to any other court. 

If by the final decision in the probate court, any claim- 
ant of damages obtain a less sum than was awarded him 
by the order of the commissioners or the township trustees 
from which he appealed, he will be adjudged to pay all 
costs created by the appeal, so far as the court can ascer- 
tain the same, and judgment will be rendered against 
him therefor. This rule, with regard to the payment of 
costs, applies also to cases where a claimant is dissatisfied 
with the award of the viewers appointed by the probate 
court, upon appeal, and demands that his claim shaU be 
tried by a jury of twelve men.^ 

In all cases in which the payment of costs is not spe* 
cially provided for by statute, the court is empowered to 
make such orders, and enter such judgments, with respect 
to costs, as may be equitable. 

Judgments in the foregoing cases must be rendered in 
favor of the State of Ohio, and execution may be issued 

1 For proceedings in such cases, see the former part of this seetion,p. 92 
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by the probate judge in his own behalf, or at the instance 
of any person entitled to any portion of the costs. The 
money, when collected, must be paid to the persons enti- 
tled thereto. 

It is the duty of the probate judge to make a record of 
all the proceedings had in the probate court, in cases thiis 
appealed and tried, and forthwith, upon the termination of 
the proceedings, to transmit to the county auditor, if the 
appeal was from the commissioners, or to the township 
clerk, if the appeal was from the trustees, all the papers 
originally received from such auditor or township clerk, 
with a transcript of the record made in the probate court. 

The statute expressly provides that from the date of the 
final order in the probate court the road or alteration in 
eontroversy shall be consi()ered and held to be established, 
in case the damages awarded in the probate court, added 
to the assessment made to the claimants who did not ap- 
peal, do not exceed the amounts ordered to be paid oat of 
the county treasury before the appeal. 

For subsequent proceedings in reference to roads certi- 
fied back to the county auditor by the probate judge, see 
ante this section, and post. Section HI of this Chapter. 

How THK PBOOEBDINOS IN THB PBOBATB OOURT MAT BE REYIBWBD. 

The final decision of the probate court in any of the 
foregoing cases may be reviewed, upon petition in error, 
by the court of common pleas of the proper county ; but 
will not be reversed for any defect in form, if found to be 
substantially correct. In case of a reversal the court of 
common pleas is authoa*ized to award a writ of procedendo 
when deemed necessary. 
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Fees in pbobate court on appeal 

The fees of oflScers, viewers, reviewers, jurors and others 
performing services in road cases upon appeal to the pro- 
bate court, are the same as for like services in other cases. 
The person or persons appointed by the court to show 
premises to a jury will be entitled to such compensation 
as the court may direct, to be taxed in the bill of costs. 



SECTION in. 

TOWNSHIP ROADa 

Appeals from the decision of- the trustees establishing or vacul- 
tino a road. 

An appeal may be taken from the final decision of town- 
ship trustees, establishing ^ or vacating a township road, to 
the probate court of the proper county, by any resident of 
the township. To perfect such appeal the appellant should 
cause notice of appeal to be entered on the record of the 
proceedings of the trustees, stating whether such appeal 
is taken from the order of the trustees establishing the 
road, or from the assessment of compensation and dam- 
ages,^ or from both branches of the order .^ And the ap- 
pellant must, within fifteen days from the decision of the 

1 An appeal ean only be taken when the deoision is in fayor of the loca- 
tion or vacation of the road. To obtain a rehearing the petitioners mast 
proceed either by petition in error, or file a new petition. 

2 An appeal from the allowance of compensation and damages, can only 
be taken by a landowner through whose estate the road is located (see 
Section II of this Chapter), and such person, alone, can appeal from the 
deoision of the trustees in relation to both location and assessment 

8 See ante, Section II of this Chapter, for reasons why the appeals should 
be separate, and separate bonds should be giyen. 
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trustees, enter into a bond (134), payable to the State of 
Ohio, for the use of the township, in the sum of one hun- 
dred dollars, with sureties to be approved by the township 
treasurer, conditioned for the payment of all costs and ex- 
penses arising from such appeal, if the road should be es- 
tablished by the proceedings had in the probate court.^ 
Should the appeal be also from the assessment of com- 
pensation and damages, a separate bond must be given^ by 
the appellant, similar to the bond required in cases where 
the appeal is from the assessment of compensation and 
damages only (134). 

Within six days from the time of giving bond or bonds 
for an appeal, the appellant must procure, and deposit in 
the probate court, a certified copy of the order of the 
trustees appealed from, with the original petition, report 
of viewers, plat, and other papers connected with the ap. 
plication, on file in the office of the township clerk. 

Upon receiving these papers the probate court is author- 
ized by law to " order another view of said road, or make 
any other order which may be just and reasonable in the 
case." The authority thus granted is so broad and indefi- 
nite that it is liable to be injudiciously exercised. To 
guard against this, and at the same time to establish uni- 
formity in the practice throughout the state, it is suggested 
that appeals in such cases be invariably docketed in like 
manner, and the same proceedings be had, as in cases of 
appeal from the decision of county commissioners in rela- 



1 See ante, Section II of this Chapter, for reasons why the appeals should 
be separate, and separati) bonds should be giyen. 

2 Should the appeal be from the decision of a joint board of trustees, 
relatiye to the establishment of a township road along the diWding line 
between two townRhips, or across such line, bonds for the appeal must be 
giTon in like manner, in each of the townships interested. 
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tion to county roads.^ It should, however, appear from 
the journal of the court, that each step in the proceedings 
was taken in pursuance of an order of the court, previously 
entered (135). 

Proceedings of trusters when decision of pbobatb ooubt certi- 
fied BACK. 

The decision in the probate court must be certified back 
to the township clerk, whose duty it is to notify the trus- 
tees thereof; and the trustees must dispose of the case ac- 
cording to the order of the court (136). 

■ 

Appeals from the assessment of compensation and damages. 

When an appeal is taken from the final* order of the 
trustees of a township, in relation to the assessment of com- 
pensation and damages, the appeal is perfected in the 
same manner, and the same proceedings are had in the 
probate court, as in the case of like appeals from the final 
decision of .the county commissioners.^ 

Upon the termination of the proceedings in the probate 
court, it is the duty of the probate judge to make a record 
of the entire case, and forthwith to transmit to the town- 
ship clerk all original papers received from him, with a 
transcript of the record in the probate court. And upon 
receiving such transcript and papers, it is the duty of the 
township clerk to lay them before the trustees, who are re- 
quired by law to make an order (136) in accordance with 
the decision in the probate court. 

How PROOEEDINOS in probate ooubt mat BB BUVlKWJfiD. 

The final decision in the probate court, upon appeals 
from township trustees in relation to the assessment of 

ISee Sfiotion II of this Chapter* 
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compensation and damages, may be reviewed by the court 
of common pleas on petition in error ; but can not be re- 
versed for any defect in form, if found to be substantially 
correct. A writ of procedendo mJ»y be awarded by the 
court of common pleas, when deemed necessary. 

Fbbs in oasbs of appeal. 

The fees of the probate judge, and all others rendering 
services in cases of appeal from the final decision of town- 
ship trustees in relation to a road, are the same as for like 
services in other cases — ^the payment to abide the final 
order of the court. 
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CHAPTER IX. 

THE OPENING, IMPROVEMENT, AND REPAIR OF 
STATE, COUNTY, TOWNSHIP, AND CERTAIN 

TURNPIKE ROADS. 

SECTION I. 

SUFERYIBOIIS AKD THEIR DUTIES ; AKD HEREIN, IKCIDEKTALLT, CERTAJIT 
DUTIES OF GOUKTT COMMISSIOKERS, COUNTY AUDITORS, TOWNSHIP 
TRUSTEES, TOWNSHIP CLERKS, AND OTHERS ; DIYISION OF TOWNSHIPS 
INTO ROAD DISTRICTS : 

It is the doty of the trustees of the several townships 
of this State, on the first Monday of March annually, to 
divide their respective townships into suitable road dis- 
tricts, or to make such alterations in existing districts as 
they may deem proper. 

A brief description of such districts must be entered 
upon the township records, by the township clerk (139), 
who must also furnish each supervisor with a plat of his 
district. 

Election and qualification of supervisors. 

The law directs that on the first Monday of April an- 
nually, there shall be elected in each township one super- 
visor of highways for each road district thereon. The 
supervisor must be a resident of the district in which he 
is elected, and can be voted for only by electors residing 
in such district. No elector can vote for more than one 
supervisor at one election, and should it be made to ap- 
pear, to the satisfaction of the trustees, that any elector 
has voted for a supervisor in a district other than his own, 
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such vote shall be deemed void, so far as that office is 
concerned ; and should more votes be cast for supervisors 
than there are resident electors voting in the district, the 
trustees must. declare the office vacant, and proceed to fill 
the same as in other cases. 

Persons voting for supervisors in districts other than 
their own are liable to a fine not exceeding ten dollars, to 
be recovered before any court of competent jurisdiction. 
The law provides that fines so collected shall be paid over 
to the treasurer of the proper township for the use of 
common schools. 

A vacancy in the office of supervisor, whether caused 
by death, resignation, or otherwise, must be filled by the 
trustees of the township in which the same occurs. The 
appointee will be subject to the same restrictions and pen- 
alties, and must perform the same duties as if regularly 
elected and qualified. 

Supervisors, whether elected or appointed, must, before 
entering upon the discharge of the duties of their office, 
take an oath or affirmation (141) faithfully and impar- 
tially to perform the same; and may be required by the 
trustees to execute a bond (139) to the state of Ohio, in 
trust for the township, in such sum as the trustees may 
direct, and with security to be approved by them, con- 
ditioned for the faithful discharge of the duties of such 
office. 

A refusal or neglect to qualify and serve as supervisor 
will subject the person elected to a penalty of five dollars,^ 
to be collected by the trustees in an action of debt. The 
money so collected must be paid into the road fund of the 
township to be expended as other road moneys. 



1 A person refusing to lenre as snpenrisor, after being elected or appointed, is liable 
to a fine of two dollars. But he can not be compelled to accept any other township 
office at the same time he holds the office of snperyisor. Hartford v. Bennett, 10 Ohio 
State Bep. 441. 
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What are public highways ; and by whom they abb opened and 
kept in repairs. 

It is the duty of each supervisor to open, or cause to be 
opened,^ all public roads and highways that are established 
within his district ;' to kept the same in repair ;• and to 
remove, or cause to be removed, all obstructions that may 
from time to time be found thereon/ 

All avenues, streets and alleys, in villages, towns and 
cities, are declared by law to be public highways, for every 

1 Where there has been a continned use of a highway, although its width had been 
encroached npon by the adjacent owner for eighteen years, the right is not Ipst. 
The soperTisor may open such road to its full width. Fox v. Hart, 11 Ohio £ep« 
414. 

The statute proTlding that county roads shall be racated bynon-user forseran 
years applies only to roads that have been authorized, but neyer opened. Peck et 
al. V. Clark et al. 

The propristor of lands over which a public highway runs may sue fot a direct 
trespass upon such highway, as for the cutting of shade trees, or the taking of stone 
or gravel. Bingham v, Dpane, 9 Ohio Bep. 1^. Where the state takes land from 
the owner for public use, she takes no more nor any greater Interest in it than is 
necessary for the public use. He who owns the land over which a road passes stiU 
retains the fee, subject to the public use. A tree left by the public is his ; a quarry 
underneath Is his ; 'he may take the tree or work the quarry, if he does not thereby 
impair the road. And when the road is discontinued, the whole interest in the land 
is again in him. McArthur v. Kelly et al., 5 Ohio Bep. 139. 

2 A supervisor is a local ministerial officer, whose authority and duties to open, 
repair, and control public roads, extends^nly to the roads within his own district. 
Orove s. Mikesell, 13 Ohio St. Bep. 168. 

8 Where ^ supervisor, in the improvement of a road in bis own district, extends 
ditches or other improvements beyond the limits of his district, into an adjacent 
road district, without the permission or consent of its supervisor, such improv«menta 
are subject to the discretionary control of the supervisor of the district into which 
they have been so extended. Grove v. Mikesell, 13 Ohio St. Bep. 158. 

A man may Justify going over another's ground, by reason that the commolk high* 
way is founderous, or out of repair. Fulton v. Monahan, 4 Ohio Bep. 426. 

4 A supervisor of highways has no jurisdiction or power over turnpikes or plank 
roads constructed by incorporated companies,, and placed by law under their con- 
trol ; nor could he Justify interference with such roads, although it should be directed 
by the township trustees. He is bound to know what roads belong to the public and 
what to such trustees. Chagrin Falls ft Cleveland Plankroad Go. «. Cane et al. , 2 
Ohio St. Bep. 419. 

Where a road has been laid out in the manner prescribed by law, opened and used 
for many years, it can not be allowed that it shall be suddenly closed by any individ- 
nal through whose land it passes, on the hypothesis that the road used does not exactly 
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purpose whatsoever ; bat the mttnicipal authorities in cities 
of the first and second class, incorporated villages and in- 
eorporated villages for road purposes, have the exclusive 



follow the conries ftnd distances of the recorded Bxxrrey. Nor can it be required, 
afler the lapse of many yean, that to sustain a public road, eyery preliminary step 
necessary to be taken to establish it, most be proven by existing papers or records. 
Arnold it. Flattery, 5 Ohio Rep. 79. 

The public right to a highway may be lost by non-user. The law would raise • 
presumption of an extinguishment of the right, when the road has been abandoned 
for a long period, but where there has been a continued use of a highway, and the 
width has been encroached upon by the adjacent owner for eighteen years, the right 
is not lost, and the supervisor may open such road to its full width. Fox o. Hart, 
11 Ohio Rep. 414. Where a highway, sixty feet in width, is established across a 
Stream of water, and a bridge twelve feet wide is constructed along the center of 
^nch highway over the stream, and a proprietor of adjoining lands constructs fences 
from the outer limits of the road, along the bank of the stream, to the bridge : Held, 
that such fences are, prima fade, at least, obstructions of the highway, and as such 
it is the duty of the supervisor of the proper district, on due notice, and doing no 
annecessary damage, to remove them ; and for so doing an action for trespass will 
not lie against him. Baird t. Clark, 12 Ohio Rep. 87. L. being the owner of lands 
adjoining a pnblio highway, regularly laid out and used by the public, extended 
his fence so as to inclose a portion of the ground within the surveyed lines of the 
highway, which portion was not then used nor required for the public travel, and 
kept up said fence without any objection for upward of twenty-one years. Held, that 
such partial encroachment upon the side of a surveyed and traveled highway was 
not neowMirtly adoene to the public, nor incmuieient with its easement, and therefore 
constituted no bar to its reclamation by the supervisor; when required for the pub- 
lic travel. Lane v. Kennedy et al., 13 Ohio St. Rep. 42. The statute providing that 
county roads shall be vacated by non-user for seven years applies only to roads that 
have been authorized, but never opened. Peck et al. v. Clark et al., 19 Ohio Rep. 367. 

A mere silent acquiescence of the owner of land, in the use of a public road across 
it, for any period less than twenty-one years, is not conchiMve proqf of a dedication 
thereof to public uses, but only evidence^ more or less significant, tending to prove 
such dedication. Such uninterrupted use for the period of nine years, coupled with 
other circumstances indicating an intention on the part of the owner to dedicate it, 
may, if satisfactory to the jury, warrant it in finding such dedication ; but does not 
in and of itself, justify the court m amimmg the fact qfa dedioaUoH, Penquite v. Law- 
rence, 11 Ohio St. Rep. 274. 

No penalty is given for obstructing a road authorised by law, nor for per- 
mitting the obstruction to remain, unless it is to the kindrattoe or inconvenienee of trav- 
elers, and therefore the defendant may show that travelers were not accustom ?d 
to pass the state road obstructed by him, but that the travel was on a turnpike 
road, shorter and more convenient. Ingersoll v. Herider, 12 Ohio Rep. 627. The 
right of transit in the use of the public highways is subject to such incidental, tem- 
porary or partial obstructions as manifest necessity requires ; and among these are 
the temporary impediments necessarily occasioned in the building and repair of 
houses on lots fronting npon the streets of a city, and in the construction of sewers, 
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control of roads, streets, alleys, sewers and'tlrains, withia 
their respective corporate limits.' '- 

All township roads are also declared to be pablic high- 
ways ; bat are DOt to be opened and kept in repair by sn* 
pervisors, nor at the pablic expense, unless they are thirty 
feet wide, and comtnence in a state, turnpike, county or 
township road, and pass on and intersect another state, 
turnpike, county or township road. 

Turnpikes and plank roads made free by'surrender to 
county commissioners (142), and Aiibe turnpikes established 
by the county commissioners, are also decVared by law to 
be public highways, but these are ta be constructed and 
kept in repair id the manner pointed oul in the two fi)I- 
lowing sections of this chapter. 

Where s public road is located upon any of the state 
lines, under the laws of the slate, it is the duty of the su- 
pervisors of the districts bordering upon such linp to Apply 
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the labor in .tholr several difltriota upon such road, as in 
the case of roads Ijing within the boundaries of the state. 

Where a road is located upon a county lino, it is the 
dntyof the trustees of each township adjoining such road, 
to select one of their number to meet the trnstees selected, 
in like manner, by the other boards, at some convenient 
place near the line of the road (the time and place to be 
appointed by the trnsteos of the oldest township interested), 
previons to the tiroe;v^xed by law for apportioning 
labor to their eo,Toral' i^ad districts, for the purpose of 
assigning a aafficient udajber of persons t^ open such road 
and keep the same in repair — dividing the road in such 
manner that the persons so assigned may work under the 
orders of the sopervisors of their respective districts. 

In case a public road is established as a pact'bf the line 
or boundary of any township or incorporated^ ^llage or 
city, the trustees of such adjoining township^ or tcustees 
and the council of such village or city, asthe:.case may be, 
are required to meet at some suitable place as soon after 
the first Monday of March as convenient, and apportion 
the keeping in repair of such road between the two town- 
ships or township and village or city, as justice and equity 
may require. A supervisor has no authority to perform, 
or cause to be 'performed, any labor upon a road not reg- 
ularly laid out and established by law. 

Who liabli to rntroim ubob oh the public bisbwatb. 

All able-bodied male persons within the state, between 
the ages of twenty-one and fifty -five years, must perform, 
annually, two days' labor upon the public roads, under the 
direction of the supervisors of the districts in which they 
respectively reside.' 

This general requirement is, however, subject to the 
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wiiuwmg exceptions: Actiog members of fire-engjne, 
hook and ladder, hose, or other com||a&y for the eJ&tin- 
gaishment of fire or the protection 'oSprogeity -at, fireH, 
existing under the control of the corporate authorities of 
any city or incorporated village; persons who, nndcF the 
actsofUarch 13, 1843, and April 3, 1857, served ^ve years 
as acting members of an engine, hook and ladder, or hose 
company J persons peraanently disabled in the military 
service of the United States, pensiTtners of the United 
States Oovernment, and persons who pay to the snper- 
visors of their respective districts the snm of three dol- 
lars annnally, are exempt from working on the roads. 

WHKil iHD HOW LIBOR CPOH THE PUI 



It is the duty of e^ery supervisor, between the first day . 
of April anft the first day of September or November — as' 
the trustees may direct (138)— annually, (^fjorder (143) 
all persons residing .within his district, ^able- to perform 
labor upon the public^roads, to appear a( ^ time and place 
■, to be fixed by the supervTsoi*, Co jierforiri ianh labor under 
his direction. This "order" may tie in the form of a 
verbal or written notice, to be served by the supervisor, 
or by some other person unijer his authority, at leapt two 
days before the time fixed for doing the work. When 
not served personally, the noiice must bo in writing, and 
be left at the usual place of abode of the party ordered ont. 

The residence ot a person having a family is held'to be 
where his family resides ; and of every other person at the 
place where he boards. 

Atiy person claiming exemption from the performanoo 
of such labor should make it known to thesupervisorim- 
mediately upon receiving the notice above mentioned. 

The neglect- of the supervisor to order out any person 
so liable before the first day of November, in anjiyear,' 
will not release such person from the performance of the 
labor so recLuired of him by law. 
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Every person so ordered out must appear " by himself" 

or substitute at the place appointed by the supervisor, at 

seven o'clock in the forenoon,' with such implements and 

tools as the supervisor may direct ; and if the supervisor 

. deem it necessary for the proper improvement of the 

roads, he may order any person owning a team of horses, 

mules or oxen, and wagon, cart, scraper or plow, to furnish 

.the same, to be employed and used in the construction or 

•l repair of roads within the district. And the supervisor is 

required to allow the J)erson furnishing such team, wagon, 

cart, scraper or plow, a reasonable sum for the use of the 

same, in discharge ^of any labor or tax due from such 

• . person. -" *•; . 

, The payment of three dollars to t^e super^risor ot the 

district, within three days after Veceiviug the notice before 

mentioned, will felease the party warned, from the per- 

fbrmanee of th^pr^cribe^ labor, for the. current year. 

Any person remoy|Ag*-ft«.oi^ jPQIit^$istrict,«||pr .ll^ving 
performed in whole' or^art the laUor thus east npofi hi&, 
or having paid the whole* or any pact of the ^oilaattutflktfcn 
(in lieu) of such labor, may present to the supervisor of 
the district into which he removes, a certificate (144) of 
such labor or payment, from the supervisor of his former 
district, and he will be entitled to a credit, for the amount 
represented by such certificate, in discharge, so far as it 
may reach, of any labor upon the roads which may be 
claimed of him in the district to which he removes. 

PeNALTIBS for FAniINO TO PERPOBM ROAD LABOR, RTO. 

i 

Any person subject to the performance of road duty 
who, being legally notified, fails to attend in person or by 
an accd|>ted substitute, at the time and place designated by 
the. supervisor, or, having attended, refuses to obey the 
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directions of the supervisors, or spends his time in idleness 
or inattention to the duties assigned him by the supervisor, 
is liable to a fine of one dollar for each -day he is absent, 
or for each specific act of disobedience, or refusal or inat- 
tention, and in case of non-attendance will furthermore 
be liable to the amount allowed for two days* work, to be 
recovered by action before a justice of the peace of the 
township, at the suit of the supervisor.^ The moneys col- 
lected in such cases the supervisor is required to apply to 
the improvement of the roads in his district; and he must 
render an account for the same to the township trustees 
at his annual settlement with them. 

Work upon roads out op season. 

If, at any time of the year, a public highway be ob- 
structed by the fall of timber, or any other cause, or a 
bridge be impaired, so that the passage of teams or travel- 
ers has become dangerous, it is the duty of the supervisor 
of the district, upon being notified of the fact, to cause 
such obstructions to be removed, or bridge to be repaired, 
forthwith ; and for this purpose he may immediately 
order out such number of the inhabitants of his district as 
he may deem necessary. 

Where more labor is performed by any person upon the 
public highways, in any year, than may be due, from him, 
it is the duty of the supervisor to give him a certificate 
(145), specifying the amount of extra labor so performed ; 
and the party holding such certificate will be entitled to a 
credit, for so much labor as may be mentioned therein, the 
next or any succeeding year in which he may be required 
to work upon the roads. 



1 There can be no jndKment against a supervisor for costs in sofih cacrat* Sm S«e- 
tion 648 of the Code, and Bittle v. Hay, 5 Ohio Bep. 269. 
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Plows aitd scrapers — how furnished and kept. 

The trustees of every township are authorized and di- 
rected by law to^purchase a sufficient number of plows 
and scrapers for the use of su^h township, and to put the 
same into the possession of the proper supervisors, taking 
their receipts therefor, stating the number, kind, aijd con- 
dition thereof. Supervisors are personally liable for any 
injury that may result to such implements by improper 
use or unnecessary exposure to the weather, and an action 
may be maintained against them therefor by the trustees. 
It is the duty of supervisors to return to the trustees, on 
the first Monday of March annually, the plows and 
scrapers so received by them. 

Powers of sttpertisorb dt respect to taking materials foe con- 
structing ROADS. ' 

Supervisors are empowered to enter upon any unculti- 
vated or improved lands, unincumbered by a crop, near or 
adjoining a public road, to cut and carry away any timber, 
except trees or groves on improved lands planted or left 
for ornament or shade, or to dig or cause to be dug and 
carried away any gravel, sand or stone, that may be nec- 
essary to make or improve such road, and to enter upon 
any lands adjoining or lying near a road, to make such 
drains or ditches through the same as may be necessary for 
the benefit of such road, doing as little injury to lands, im- 
provements, and timber as the nature of the case and the 
public good will permit. <The drains and ditches thus 
made, it is the duty of the supervisor to conduct to the 
nearest water-course and keep open ; and any obstruc- 
tion of the same by the owner or occupant of such lands, 
or other person, will subject the party offending to a fine 
not exceeding ten dollars for each oifense, to be collected 
by the supervisor and paid over by him to the township 
treasurer, and applied to the road fund of the township. 
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How CLAIM OF LAND-OWNER FOR MATERIALS TAKEN BY A SUPERVISOR 
ADJUSTED. 

When timber, stone, or gravel is taken by a supervisor, 
for the purpose of repairing a road, or building or repair- 
ing a bridge or crossway within his district, it is his duty, 
upon demand of the owner or owners, his or their agent, 
or the executor of any will having the lands in charge, 
or the guardian of any minor, idiot or lunatic owner of the 
premises from which such materials may have been taken, 
to give a certificate (146), showing the quantity and qual« 
ity of the timber, the number of loads of stone or gravel, 
and the value of each respectively, with the time and 
purpose when the same were taken. The person or per- 
sons receiving such certificate or certificates may present 
the same to the trustees of the township at any regular or 
called session within twelve months after the taking and 
carrying away of such timber, stone or gravel ; and the 
trustees being satisfied that the amount of damages so cer^ 
tified is just and reasonable, will order the same t6 be 
paid out of the road fund of such township. Bat when 
the value of the materials thus taken exceeds twenty -five 
dollars, in any road district, per annum, it is the duty of 
the trustees ^to examine the bills or certificates, and if 
found to be correct, to certify the excess of such sum, with 
the accompanying vouchers, to the commissioners of the 
county, to be allowed by them, if found to be just and 
equitable. A former act made provision for an inquiry 
into the value of such materials, where the claimant and 
the county commissioners could not agree in respect 
thereto ; but this has been repealed, and there is now no 
remedy for a dissatisfied claimant but to bring suit against 
the trustees or commissioners, as the circumstances of the 
case may require. 
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BSMOYINO DiQFlVWpOD. 

It is the duty of a supervisor to remore or caased to be 
removed a]l timber or other drift that may lodge against 
any bridge, except a toll bridge or bridge upon a toll road, 
in his district. 

Waterikq places. 

The trustees of any township may provide and keqp up 
suitable places for procuring water for persons and ani- 
malS; on the public highway, at an expense of not more 
than fifty dollars, within the township, in any one year. 

CoNaTRxrorroN op passwats. 

Any proprietor through whose land any state, county 
or township road may be established, is authorized by law 
to construct, under the direction of the supervisor of the 
district in which he resides, a pass way or pass ways either 
over or under such road or roads, to permit his stock to 
pass 9.nd repass. But the law forbids the making of such 
pass ways within the limits of the outlets of any city, town 
or village, or within half a mile of the same. 

Such passways must not materially hinder or obstruct* 
the travel on the roads across or under which they may be 
constmcted, and must be made and kept in good repair by 
&e landowners desiring the same, at their own expense. 

Foot pbiogbs. 

It is the duty of supervisors to erect foot bridges over 
streams of water, along public highways within their dis- 
tricts, whenever they may be deemed to be necessary, 

GniDB BOABBI. 

The law requires that ey^rj supervisor shall erect and 
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keep up, at the expense of the township, at the forks of 
every state and county road in his district, a post, with a 
guide or finger board thereon, containing an inscription, 
in legible letters, denotiog the way and distance to the 
town or towns, or public place or places, situate upon such 
road. 

Any person guilty of willfully demolishing, throwing 
down, altering or defacing any mile board or guide board, 
on the iine or at the forks of any public road, is liable to 
be fined in any sum not exceeding ten dollars, upon convic- 
tion of such offense before any justice of the peace of the 
proper county ; and the money, when collected, must be 
paid over to the supervisor in wtiose district the odcnse 
was committed, to be by him appropriated to the repair 
of the public roads in his district. 

How ROID TAX LBYIED AND WORKED OUT. 

The commissioners of each county in the state are au- 
thorized, at their March session, annually, to levy a tax 
for road and bridge purposes, as follows: In counties in 
which the taxable property exceeds in value eighty 
millions dollars, not more than three-tenths of a mill ; in 
counties of fifty and less than eighty millions, not more 
than seven-tenths of a mill ; in counties of less than fifty 
and more than twenty millions, not more than one mill 
and one-tenth ; in counties of less than twenty and more 
than ten millions, not more than one and five-tenths mills; 
in counties of less than ten millions and not more than 
five millions, not more than two and five-tenths mills ; and 
in counties of less than five millions of taxable property, 
not more than three and five-tenths mills. It is the duty 
of the county auditor to place such assessments on the 
tax duplicate of the current year, to be collected in the 
December installment of taxes, at which time all road 
taxes are payable. 
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It is the daty of the county commission ors to set apart 
such portion of the road tax as they may deem proper to 
be applied to the building and repairing of bridges. The 
law directs that the portion thus set apart shall be known 
as " a bridge fund," that it shall be entered for collection 
in a separate column of the duplicate, shall be collected in 
money, and shall be expended under the direction of the 
commissioners in the building and repair of bridges and 
culverts within the county. 

• Whenever one or more of the principal public highways 
of a county have been greatly diamaged or entirely de* 
stroyed by. freshets, land slides, wear of water-courses, or 
other unavoidable casualty, so as to render the same 
unsafe or unfit for public travel, and the ordinary annual 
levies for road purposes will, in the opinion of the county 
commissioners, be insufficient to defray the cost of making 
repairs or changes in such road or roads, the commission- 
ers may levy an additional road tax (149), not exceeding 
in one year one mill on the dollar of valuation on the 
^and duplicate of the county, to be used and expended 
Under their direction for the purpose of putting such road 
or roads in proper condition. 

Should the trustees of a township deem an additional 
road tax necessary, they may, at their March session, deter- 
mine the, rate to be levied (150), which in no event can 
exceed one mill on the dollar, and certify the same to the 
county auditor on or before the first Monday of June; and 
it then becomes the duty of the auditor to assess such tax 
upon the property in the township subject to taxation, as 
in other cases. 

The law requires the county auditor, immediately after 
the county commissioners and township trustees have de- 
termined the amounts so to be levied for road purposes, to 
give notice (151) in some newspaper in general circulation 
in the county, of the per centum on each hundred dollars 
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of valuation, so determined to bo assessed in each town- 
ship, and that such taxes may be discharged by labor on 
the roads, nnder the direction of the supervisors of the 
several districts, at the rate of one dollar and fifty cents 
per day ; and to make out a list (152) for each township 
of the amount of road tax with which each individnid 
stands charged, inserting in such list nothing but the name 
of the person and the amount of such tax, and to transmit 
such list to the clerk of the proper township. 

Upon receiving such list, it is the duty of the township 
clerk, immediately, to make out and deliver to each super* 
visor within the township, an abstract from such list (153) 
of the amount of road tax charged against each person in 
his district. 

Any person charged with road tax may discharge the 
same (except so much as may be set apart for bridge pur- 
poses) by labor upon the public highways within the dis« 
trict in which the same is charged, at the rate of one doU , 
lar and fifty cents per day for each day's work of aa 
able* bodied man, and a ratable allowance per day for any 
team or implements furnished by any person, nnder thflf: 
direction of the supervisor of his district. Two days', 
notice (154) of the time and place at which such labor 
may be performed must be given by the supervisors to 
persons charged with such tax. 

It is the duty of the supervisors to give the person so 
working out his road tax a certificate (165) showing the 
amount of tax so paid, and the district and township in 
which such labor was performed. This certificate will be 
received by the county treasurer in payment of the road 
tax therein specified. 

Should the county commissioners [so direct, it is. the^ 
duty of the several, supervisors to write on the margin of 
the lists sent them, respectively, by the county auditor, 
opposite the amoiints charged against all such persons as 
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have paid sach tax in labor, the word ^' paid;" and to retarn 
such lists on or before the first day of August of the same 
year to the township clerk, who must make similar entries 
upon the margin of the list sent him by the county auditor, 
opposite the names of the persons who have thus per- 
formed labor, and must then forthwith forward such list 
to the county auditor, who is required by law to place 
upon the duplicate only such road taxes as have not been 
thus paid. 

How ROAD TAX PAID INTO TOWNSmP TEEASURT EXPENDED, 

All road taxes collected by the county treasurer must 
be paid over to the treasurers of the several townships or 
municipal corporations from which the same were col- 
lected, to be expended upon the public highways, in the 
road districts from which payment was made, under the 
direction of the township trustees or municipal authorities, 
as the case may be. 

It is the duty of the treasurer of any township receiv- 
ing money from the county treasury for road purposes in 
such township, forthwith to notifiy the trustees thereof; 
and the trustees must cause the money to be appropriated 
to building bridges (156), or repairing the public roads 
within their township. If applied to building a bridge or 
bridges, they must publicly let the building of the same to 
the lowest bidder (if he be competent to do the work), and 
give at least twenty days* previous notice of such letting, 
by advertisement (157) posted up in five public places in 
the township. Whenever the work is completed accord- 
ing to the contract, or the conditions of sale, the trustees, 
or a majority of them, may draw an order on the treas- 
urer of the township, in favor of the person or persons by 
whom the work was performed, for the amount due him 
or them for the same. 
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Penalties fob obstbuctiko pxtblic hiohwat& 

Any person, corporation, conductor of a train of cars, 
or agent or servant of any railroad company, who unnec- 
essarily obstructs any public road authorized by the laws 
of the state, by permitting any car or locomotiTO to re- 
main upon or across any public highway for a longer time 
than five minutes^ or any timber, lumber, wood, or other 
obstruction^ to remain upon or across such road, to the 
hindrance or inconvenience of travelers, or of any person 
or persons passing along such road, may be fined in any 
sum not exceeding twenty nor less than two dollars, to be 
recovered by an action at the suit of the supervisor* of the 
district in which the offense was committed, or any person 
suing for the same, before any justice of the peace of the 
county, or by indictment in the court of common pleas of 
such county ; and the party offending will, moreover, be 
liable for all damages resulting to any person from such 
obstruction or injury. 

To permit such obstruction or obstructions to remain, 
to the hindrance and inconvenience of travelers or passers- 
by, for twenty-four hours after notice to remove the same, 
will be deemed an additional offense, and subject the party 
in fault to the payment of a fine and a prosecution for 
damages, as in the case of an original obstruction ; and so 
for every twenty-four hours such obstruction may be per- 
mitted to remain. 

All fines thus assessed and collected must be paid over 
to the treasurer of the township in which the offense was 
committed, to be applied by the trustees to the improve- 
ment of the roads and highways therein. 

Bailroad companies and other corporations are liable 

■ ■' III! I I II .1 I I I ■■ I 1 I I I I 

1 Se« ante, this Section, for law in respect to obstrnotions in general. 

2 The supervisor can not be made liable for costs in sacli caset. See Section 6^ 
of the Code, and Bittle v. Hay, 6 Ohio Sep. 270. 

See note 2, p. 138. 
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for all fines asseBsed against them for any obstruction 
oaased by conductors of trains, or other agents or servants 
of such company or other corporation ; and any oflScer 
having process in his hands to collect any fine or fines 
thus assessed, may levy upon any property of such rail- 
road company or other corporation found in the county 
in which the offense was committed, and sell the same in 
the same manner as personal property levied upon by ex- 
ecution in other cases. 

The ogcttpatiov or obstruotiok of ths public mauwAY for cer- 
tain PURPOSES. 

Any person or persons, or agricultural or religious 
society, may appropriate ground, on either side of any 
public highway of legal width, for the construction of a 
sidewalk, not exceeding six feet in width, provided the 
same does not in any manner obstruct a private entrance 
oc public highway. 

The law forbids the setting up, to let or use for profit, 
any table, stand, tent, wagon or other vehicle on such 
sidiBwalk, and the driving or hitching thereon of any 
horse or other animal or team, or the digging up or re- 
moving of any of the materials of which such sidewalk 
may be constructed, under a penalty of not less than one 
nor more than twenty dollars^ or imprisonment in the jail 
of the county not exceeding ten days, at the discretion of 
the court ; and the party offending will moreover be liable 
in damages for the injury so done by him. 

Any person who may desire to excavate or construct a 
mill race or water-course across a public highway, must 
give at least thirty days' notice, in writing, of his inten- 
tion to do so to the trustees of his township. Upon fail- 
ure to give such notice, it is the duty of the supervisor of 
the proper district to fill up such ditch or water-course 
when opened, if in his opinion the public good demands 
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it, at the expense of the person neglecting to give 
such notice, to be recovered by the supervisor, with fifty 
per cent, penalty thereon, before any court of competent 
jurisdiction — ^the moneys realized to be appropriated to 
road purposes within the district. 

It is the duty of the owners of all mills and manufac- 
turing establishments to cause all water or other wheels 
about their several buildings to be covered and hid from 
view, so as to prevent the frightening of horses rode or 
driven along the public highway. A feilure to comply 
with this requirement will subject the party offending to 
a fine of not more than fifty dollars and costs of suit, upon 
conviction thereof in the probate court of the county ; and 
also to a civil action for damages for any injury sustained 
by any person in consequence of the frightening of his 
horse or horses by the action of such water wheels or 
other machinery. • 

Bridges across mill-races and water-courses must .be 
kept up by the several supervisors in their respective dis- 
tricts. 

When a ditch or drain is established by the commission- 
ers of a county, on petition of adjacent landholders, the 
same may be constructed, when necessary, across or along 
any public highway ; and should such ditch benefit the 
road-bed or traveled track of such road, it is the duty of 
the commissioners to apportion to the county, if a county, 
state or free turnpike road, and to the township, if a town- 
ship road, so much of the labor and cost of establishing 
and constructing such ditch, as may seQm just and equit- 
able. 

In locating a railroad, any part of a public road, street, 
or alley may be appropriated for that purpose. If the 
terms upon which this may be done can not be settled 
between the railroad company and the county commis- 
sioners, township trustees, or the authorities of a munici- 
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pal corporation, as the case may be, like proceedings may 
be had to fix the amount of compensation to be paid for 
the right to use such road, street or alley, for the purpose 
proposed, as are directed by law in the case of lands be- 
longing to individuals, appropriated in like manner by 
railroad companies. But such proceedings will not bar 
actions for injuries done to private property lying upon 
or near such public road, street or alley, by the location 
of such railroad. 

It is the duty of every railroad company to erect at 
every point where their road crosses a public highway a 
sign, with large and distinct letters placed thereon, giving 
notice of the proximity of a railroad, and warning persons 
of '' the necessity of looking out for the cars." Such 
sign must be sufficiently elevated to admit of the free pas- 
sage of vehicles of every kind ; and a failure to comply 
with the requirements of the law will subject the railroad 
company to damages for all injuries to persons or property 
resulting &om such neglect. 

Horse-racing on the public roads is forbidden by law, 
under a penalty of not more than five dollars nor less 
than one dollar, to be recovered with costs before a justice 
of the peace of the county. 

Should a turnpike or plankroad company desire to 
occupy a public road, street, alley, or bridge for the con- 
struction of their road, they may present a petition for 
that purpose to the commissioners of the county, signed 
by at least twelve citizens interested in the road, street or 
alley sought to be appropriated. Notice of the object and 
prayer of such petition must be given by publication for 
four consecutive weeks in a newspaper of general circu- 
lation in the county. The commissioners may, at their 
next regular session after the presentation of such petition 
and publication of notice, proceed to hear the application 
of the company, as well as any remonstrances or objections 
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that may be interposed to sach appropriation; and if sat- 
isfied that the interests of the community will be sub- 
served by having such road, street, alley or bridge taken 
and used in the manner proposed by the company, the 
commissioners may grant a written permit for that pur- 
pose, upon such terms as may be deemed best ; and there, 
upon the company will acquire an exclusive right of way 
over such road, street, alley or bridge, and must keep the 
same in repair. 

These provisions of law, however, do not authorize the 
appropriation of roads, streets, alleys or bridges in cities 
or incorporated villages. 

Fines and pbnaltibs — ^how collbgted and disbubsbd bt supbb- 

VISORS. 1 

It is incumbent upon every supervisor to bring suit, in 
his own name,^ unless otherwise provided by law, before a 
justice of the peace of his township, againat every person 
subject to a fine, forfeiture or penalty under the provisions 
of the statute relating to roads ; and he is authorized and 
required, before the annual settlement with the trustees, to 
prosecute such cases to final judgment against all persons 
from whom, in his opinion, such fine, penalty or forfeiture 



1 For fines in cases of failure to work on roads, demollBhing gaide boards, 
obstructing roads, etc., see ante, this section. 

3 Bat he can not be held personally liable for the payment of oosts in 
such oases. See Section 548 of the Code, and Bittle v. Hay, 5 Ohio Rep. 
269. 

An action for obstructing a highway should be brought, not in the name 
of the supervisor {individually) , but the plaintiff should be supervinor of 

road district No. — , in township of county. Hill v, Soperrisor, 

10 Ohio State Rep. 622. Where in an action before a justice of the peaee 
the plaintiff was described as A. B., supervisor of road district No. 6, 
Stone creek, Clermont county, on appeal, the supervisor for the time being 
may file his petition as " The Supervitor of Road District No. «," etc 
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can be collected. Sach jadgmeat, with the costs, if not 
paid, will remain and be in force against the defendant as 
other judgments for fines in favor of the state. 

It is the duty of every supervisor to expend upon the 
roads and highways in his district, all fines and penalties 
collected by him during the year, and to account to the trus- 
tees of the township, at the annual settlement, for the man- 
ner in which such moneys were expended. It is also his 
duty to return a full and true list and statement (160) of 
the names of all persons within his district who were or- 
dered out to perform the two days' labor required by law, 
and who refused or neglected to appear in person or by 
substitute, or to pay the commutation money therefor. 

It is enjoined upon justices of the peace and constables 
to pay over, on demand, any moneys collected by them for 
violations of the road law, to the supervisor of the district 
in which any fine or forfeiture may have accrued ; and 
upon failure to do so, it is the duty of the supervisor to 
report (165) the same to the trustees, at the annual settle* 
meat. It is also his duty to report to them all judgments 
that remain unpaid, the amounts thereof, the names of the 
judgment debtors, and the justice of the peace before whom 
such judgments were obtained; and the trustees are di- 
rected by law to make such orders relative to the prose- 
cution of suits against delinquents, as in their jud^ent 
the interests of the township require. 

The successor of any supervisor in whose name a judg- 
ment has been obtained against a delinquent or offender, 
may sue out execution upon such judgment, if the same re- 
mains unpaid, at any time when, in his opinion, the money 
can be ma4e ; and when collected, such moneys must be 
expended upon the public roads, as in other cases. 
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Annual settlement op the superyisob with the township trustees. 

The several supervisors of a township are required to 
meet the trustees at the place of holding annual elections, 
on the first Monday of March, in every year, to make set- 
tlement of their accounts. Each supervisor must produce 
his list and account of all labor performed within his dis- 
trict, together with a statement of all fines, penalties, and 
forfeitures by him collected, or judgments for the same ob- 
tained, and any commutation money paid him, and how 
and where such moneys were expended^ (160). He will 
be held accountable for the full amount and faithful appli- 
cation of labor due in his district, unless, for good causes 
shown, the trustees remit the same (161). 

Supervisors are entitled to compensation for their serv- 
ices at the rate of two dollars per day for the time actu- 
ally employed by them, after deducting commutation for 
the two days* labor with which they are personally 
chargeable. 

Any moneys remaining in the hands of a supervisor, 
after final settlement with the trustees, he is required to 
pay over to his successor in office, so soon as he is elected 
and qualified, and to take his receipt (162) therefor ; which 
receipt he must depo&it with the township treasurer. 

Penalties against supervisors^ 

A supervisor who neglects or refuses to perform the 
duties enjoined on him by law,* or who, upon any pretense 



1 As to the settlement for road tax received and expended, me ant^ thia Section; 
also, for other matters of account to be ioelaAd in the settlement. 

2 See note 1, p. 107. 

No civil action will lie against a supervisor of roads and highways, at the suit of 
an individual, to recover damages for an injury which he has sustained in conse- 
quence of the neglect of the supervisor to keep a bridge within his district in repair. 
The only remedy for such neglect is the prosecution under the statute for the pen* 
alty it prescribea. Dunlap v. Kiiapp, U Ohio State Bep. 64. 
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whatsoever, gives or signs any receipt or certificate, pur- 
porting to be for labor performed, or money paid, unless 
the labor be actually performed, or money paid, before the 
giving or signing of such receipt or certificate, will forfeit, 
for every such offense, not less than five dollars, nor more 
than fifty dollars, to be recovered by an action before any 
justice of the peace within the township in which such 
supervisor may reside. If the prosecution be before a 
justice of the peace, the supervisor may, if dissatisfied 
with the judgment, appeal to the court of common pleas, 
by giving an undertaking as in other cases, with sufficient 
security, for the payment of costs. And, upon appeal, the 
court of common picas is authorized to make such order 
in the premises as may appear just and reasonable. 

The trustees of townships are specially charged to prose- 
cute supervisors, in all cases in which they have rendered 
themselves liable, for offenses committed ; but other per- 
sons are not precluded from instituting and carrying on 
ffuch prosecutions. 



SECTION 11. 

The construgton and improvement of roads bt county commis- 
sioners UPON PETITION OF LANDHOLDERS. 

The commissioners of any county may, upon petition 
filed as hereinafter mentioned, lay out^ and construct any 



1 This does not authorise the Gommissioneni to establish new roads, but only to 
take measares for opening and improving roads already granted, in a manner differ- 
ent from that ordinarily pursued. 

The act of March 26, 1867 (of which the text is a compilation), "to authorise the 
county commissioners to construct roads on petition of a majority of resident land- 
holders along and adjacent to the line of said road," is not unconstitutional. Th« 
btate ex reL^etc. v. Commissioners of Warren Co., 17 Ohio St. Bep. 558. 
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new county road, or improve any state, county or town- 
ship road, or any part thereof, or any free turnpike road 
made prior to the 31st day of March, 1868 ; but in the 
case of a free turnpike road, such improvement must e^i:- 
tend along the entire length of such road. The improve- 
ment may be b}^ straightening, altering, grading, paving, 
graveling, planking or macadamizing the same, and by 
making drains in any direction necessary to reach the 
nearest and best outlet. In furtherance of these objects 
the commissioners may, without further petition, vacate 
any state, county or township road, or any part of the 
same, and improve several roads under the same petition, 
in case they can be united in one " continuous road im- 
provement." 

Upon petition signed by five or more landholders whose 
premises will be assessed if the prayer of such petition 
be granted, and upon the filing of a bond by one or more 
responsible freeholders, conditioned for the payment of the 
expenses of a preliminary survey and report, if the improve- 
ment asked for be not established, it is the duty of the com- 
missioners to appoint three disinterested freeholders of the 
county as viewers, and a competent surveyor or engineer, 
to proceed, upon a day fixed by the commissioners, 
to examine, view, lay out or straighten such road, as in 
their opinion public convenience and utility may require. 
The county auditor must notify the viewers and surveyor 
of their appointment, and of the time and place of meet- 
ing, and must also give notice, by publication for three 
successive weeks in some newspaper printed in the county, 
of the time and place of meeting, the kind of improve- 
ment asked for, and the place of beginning, intermediate 
points and termination of such proposed improvement. 

It is the duty of the viewers and surveyor or engineer 
to meet at the time and place named by the commission- 
ers, and being sworn to a faithful and impartial discharge 
of the duties of their several appointments, to take to 
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their assistance two suitable persons as chain-carriers, one 
as marker, to proceed "to view, examine, lay out or 
straighten," as in their opinion public utility and conve- 
nience require, and also to assess and determine the dam- 
ages which any persons will sustain by reason of the 
laying out, straightening or improving such road through 
his or their premises. But the viewers are not required 
by law to assess damages to any person other than a 
minor, idiot or lunatic, who fails or neglects, either in per- 
son or by agent, to file a written application with the 
viewers, giving a description of the premises in respect 
to which damages are claimed. A failure to file such 
written application will forever bar the person in default 
from setting up a claim for such damages. 

Any person aggrieved^ by the assessment of damages 
made by the viewers, may demand of the commissioners 
that the same may be assessed by a jury ; in which case 
the claimant' may appeal to the probate court of the 
county, and the same proceedings will there be had, and 
like orders and judgments rendered, as in the case of 
appeals from the assessment of damages in consequence 
of the establishment of a county or township road.' 

It is the duty of the viewers and the surveyor or engi- 
neer to make out and file with the commissioners, at their 
next regular session, a report stating their opinion for or 
against the proposed improvement, with their reasons for 
the same. Also (if the report be in favor of the work), 
the damages to each claimant, an estimate of the expense 
of the improvement, and the lots or lands which will be 
benefited thereby and that ought to be assessed for the 

1 2 The law Bays, <' any person aggrieved" may demand of the commissioners a 
reassessment by a Jury ; but it seems that only a *' claimant " can take an appeal 
and thus obtain a new aMMsment. 

8 Sea anU, page 88. 
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expense of the eame. No lands can be so assessed aniess 
they lie within two miles of the road to be improved ; nor 
can lands once assessed for such improvement be again 
assessed under subsequent proceedings to extend the same. 

Should the report of the viewers and surveyor be ad- 
verse to the proposed work, no farther proceedings can be 
had in the case except to collect the costs of the view. 
But should the report be favorable, the commissioners may 
approve the same, and order the improvement to be made, 
in case a majority of the resident landholders of the 
eounty, whose lands have been reported as benefited, have 
signed or shall sign the petition originally filed in the 
proceeding. In determining such majority, minor heirs 
can not be counted on either side, unless represented by 
guardian, whose action will be binding on them ; and all 
the heirs, whether adults or minors, to an undivided es- 
tate, will count but as one vote for or against the improve- 
ment. 

But the commissioners may, notwithstanding a favora- 
ble report by the viewers and engineer, refuse to order 
the work to be done, if in their opinion public utility does 
not require it, or the benefits to be derived will not war- 
rant the expense of making it. 

If made, the order must state specifically the kind of 
improvement to be made, the width and extent of the 
same, and the lands to be assessed for it^ construction. If 
the commissioners should subsequently ascertain that lots 
within the territory to be assessed have been omitted, or 
that there has been manifest injustice in the apportionment 
of the taxes, or that public necessity requires that the 
manner of making the improvement be altered, they may 
make such amendments in their order as circumstances 
may require. Where any premibcs assessed are subject to 
a life estate, the assessment must be apportioned between 
the owner of the life estate and the owner of the fee, in 
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proportion to the value of their respective interests in the 
property. 

After making an order for an improvement, or for any 
change in the same, it is the daty of the commissioners to 
appoint a competent engineer to superintend the per- 
formance and completion of the work. 

The improvement must be divided into sections of not 
less than half a mile each, and the work to be done must 
be let to the " lowest and best " bidder. It is the duty of 
the engineer, with the approval of the county commission- 
ers, to make contracts with the successful bidders ; and the 
latter must enter into bonds, with security, to be approved 
by the commissioners, for the proper performance of the 
contract within the time and in the manner required by 
the order of the commissioners. After these preliminaries 
have been observed, the contractor may at once proceed 
to do the work under the superintendence of the engi- 
neer. 

But the county commissioners may, at any time before 
contracts for doing such work have been entered into, 
vacate and set aside their proceedings, and abandon the 
whole or any part of such improvement. An abandon- 
ment of a part of the work will not affect or impair the 
proceedings had or to be had with reference to the re- 
mainder. The commissioners may also, after the making 
of a contract, with the consent of the contractor, and of a 
majority of the petitioners for the improvement residing 
within two miles of the same, or the part to be affected, 
vacate and set aside the order for the work, or any part 
of it, as the case may be ; and if a part only of the work 
be abandoned, such action will not impair or aff^t any 
brd&r, contract, or proceeding relating to the portion not 
abandoned. But no assessment can be made for the con- 
E(truction of the retained portion upon lands lying more 
than two miles from the same. 
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It is the daty of the commissioners, after making an 
order for the improvement of a road, to appoint three dis- 
interested freeholders of the county to apportion, upon 
actual view of the premises, the estimated expense of such 
improvement, as reported by the former viewers and sur- 
veyor, upon the real property embraced within the limits 
of the road, according to the benefit to be derived from 
the contemplated work.^ And in making such apportion- 
ment, it is incumbent upon the committee to take into 
consideration previous assessments made upon any of the 
lands embraced in the order for the improvement of the 
same road, and any benefit which will accrue to any tract 
by reason of drainage resulting from the work to be done. 

After performing their duties under the order of the 
commissioners, the committee must make out and aign a 
report of their proceedings, and file the same with the 
county auditor, who is required by law to give notice of 
such filing by publication in some newspaper published 
and in getieral circulation in the county, and also a notice, 
for at least three consecutive weeks, of the time when the 
commissioners will meet at the auditor's ofiSxse to take 
action upon the report of the committee. 

At the time mentioned in the auditor's published notice, 
it is the duty of the commissioners to meet, and if no ex- 
ceptions are filed to the report of the committee, they are 
required by law to confirm the same ; but if exceptions in 
writing have been filed by any land-owner affected by such 
report, the commissioners maat first hear sueh exceptions, 
and in connection therewith any testimony adduced by 
any party interested. 

After such hearing, they may either confirm the report 
or make such changes as they may deem reasonable'and 

1 Land appropriated and used by a railroad company for a track and depot par* 
poses may be assessed in such cases. B. d 0, B. B, Oo. ▼. Comtniuiouen, ele,, qf Bd- 
moid Cb., 19 Ohio St. Bep. 689. 
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proper, or they may send out a new committee of three 
freeholders. Should a new committee be appointed, they 
may make a new apportionment of the expenses of con- 
struction, or they may recommend the confirmation of the 
former report ; and upon filing their report, the same pro- 
ceedings must be had thereon as in the case of the former 
report, except that there can be no further reference of the 
matter to a committee. 

The final action of the county commissioners must be 
entered upon their records, together with the report as 
confirmed, showing how the estimated expense has been 
assessed upon the premises subject to the same.^ 

Before placing such assessment upon the duplicate, the 
work to be done should be let, and such materials as the 
commissioners may desire to purchase should be contracted 
for, as it is the duty of the auditor to add to or deduct, pro 
rata, from the estimated expense of the work, as appor- 
tioned to the several landholders, the amount which the 
actual cost of the work may be found to be more or less 
than the estimate. Assessments made in such cases must 
be placed upon a separate duplicate, to be provided by the 
county auditor at the expense of the county. 

To raise the necessary funds for carrying forward the 
work, the commissioners may issue county bonds, payable 
in installments, not extending beyond five years, bearing 
interest at not more than seven per centum per annum, 
payable semi-annually. The law provides that these 
bonds shall not be sold for less than their par value; and 
the assessments made upon real estate to defray the ex- 
penses of the improvement must be so divided and adjusted 
as to meet the payment of the bonds as they severally be- 
come due; and when collected, the moneys so assessed can 

1 Tor \h» manner of keeping such roads in repair, eee next Sectidn. 
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be applied to no other purpose than the payment of such 
bonds. 

The law strictly forbids the delivery of any bonds or 
payment of any money to a contractor, except upon esti- 
mates of work actually done. 

When the road intended to be improved begins or termi- 
nates in a city or incorporated village, the corporate 
authorities may, upon the recommendation of the county 
commissioners, agree to pay, in the bonds of such city or 
village, an amount not exceeding one>fifth the entire cost 
of the road, in addition to the amount that may be assessed 
on the real property of "such village ;^^ but not more than 
five mills on the dollar of the taxable value in the city or 
village can be assessed in any one year for the purpose of 
improving roads or paying bonds issued therefor. 

When it is deemed desirable or expedient to continue 
an improved road into or through an adjoining county, the 
council of any city of the first or second class may, if in 
their opinion the general interests of the city will be 
thereby promoted, and upon application and recommenda- 
tion of the county commissioners, aid in the construction 
of such road to an extent not exceeding one-fifth the entire 
cost of such road, and to issue the bonds of the city there- 
for. 

Bonds issued by a municipal corporation in either of 
the foregoing cases are suRject to the same conditions, in 
respect to interest, value, etc., as bonds issued for like pur- 
poses by county commissioners. 

The county commissioners may receive subscriptions 
and donations in money or property, to be applied to the 
construction or improvement of a road, and they may con- 
tract for and purchase any materials necessary for con- 
structing or keeping in repair such road.^ Should they 

1 As to the transportation of materials in certain cases, sed page 71. 
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and the owner of sach materials be anable to agree upon 
the price to bo paid therefor, the commissioners may ap- 
ply to tbie probate jadge of the county for the appoint- 
ment of appraisers to assess the value of such materials ; 
and upon filing such application, it is the duty of the pro- 
bate judge to appoint three disinterested freeholders, who, 
after being duly sworn to assess the value of such ma- 
terials, may, in order to determine such value, enter the 
premises upon which such materials may be found. It is 
also their duty to assess the damages which will accrue to 
the owner of the materials by reason of the removal of the 
same through his premises. 

Within ten days from the time of their appointment, 
the appraisers must return their award to the probate 
judge, who, upon application of the commissioners, must 
furnish them a copy of such award. Thereupon the com- 
missioners or their agents may enter upon the lands, 
whether inclosed or uninciosed, and remove the materials 
in question. 

An appeal from the decision of the appraisers may 
be taken, within thirty days from the time of filing their 
award, to the court of common pleas; but such appeal 
will not prevent the commissioners from entering upon 
the premises of the appellant and taking the materials 
sought for. 

Should the judgment of the court of common pleas not 
exceed the amount awarded by the appraisers, the appel- 
lant must pay *' all costs and damages. 

The expenses growing out of the preliminary survey 
and examination in such cases must be paid out of thei 
county treasury. Subsequent expenses must be paid out 
of the funds provided for making the improvement. 

The compensation to be paid persons employed in any 
capacity, except surveyor or auditor, in connection with 
such roads, must be fixed by the county commissioners. 
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and must in no event exceed three dollars each per day. 
The surveyor or engineer and auditor will be entitled to 
the same fees as are allowed them by law for like services 
in other cases. 

The law provides that no advantage shall be taken of 
any error committed in any proceeding to lay out, con* 
struct or improve a road, nor of any error of the com- 
missioners, county auditor, surveyor or engineer, or any 
other person, in the discharge of their several duties with 
reference to such road, whether the error or informality 
appear of record or otherwise, unless the party complain- 
ing is afifected thereby. But the court in which an action 
may be brought to enjoin or reverse proceedings had in 
respect to the laying out, construction or improvement of 
a road, or to enjoin the collection of an assessment or ta:t 
levied in pursuance thereof, may, if there be manifest 
error in such proceedings, affecting the right of the party 
complaining, set the same aside as to him, without dis- 
turbing the rights or liabilities of other parties, in interest. 
And, on final hearing, it is the duty of the court to make 
such order in the premises as may be just and equitable^ 
and may order the tax or assessment levied against the 
plaintiff to remain on the duplicate for collection, or to 
be again levied, in whole or in part, or may perpetually 
enjoin the collection of the whole or any part of the same. 
The costs of such action may be apportioned among. the 
parties, or paid out of the county treasury, as justice may 
require and the court direct. 

Should a majority of the landholders whose lands have 
been assessed for the construction of a road prefer, they 
may, either before or after the road has been completed, 
become an incorporated joint stock turnpike company, un- 
der the provisions of the act of May 1, 1852. When incor- 
porated, such company will possess all the powers and be 
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subject to the same liabilities as other incorporated turn- 
pike companies. 

For farther details of the manner in which such incor- 
porations may be effected, see Statutes of 1869, [Vol. 66,] 
pages 134, 135. 
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Each township within the state, in which is located a 
road improved by the county commissioners, under the 
act to authorise them to do so upon petition of resident 
land-owners, or an abandoned turnpike road, or a pur- 
chased toll road made free, is by law made a road district 
for the ciire and maintenance of such roads. 

When any public road shall have been improved by 
the authority of the county commissioners, or when any 
abandoned toll or free turnpike road shall have been 
appropriated by the county commissioners and declared 
to be public roads, or when any toll road shall be made 
free by the purchase of the same by the commissioners, 
under the act of May 7, 1869, it is the duty of the county 
auditor to notify the clerk of any township in which such 
road, or any part of it, may be located of the fact, describ- 
ing the road by name and location. 

Upon receiving such notice, the township clerk is re- 
quired by law to inform the township trustees thereof) and 
it thereupon becomes their duty, at their next annual meet- 
ing oa the first Monday in March, to order the election of 
one 'Mmproved-road superintendent" in such township, 
At the annual spring election, to serve for one year; and 
annually thereafter a like election must be ordered. 



\ 
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The perscm elected saperinteadent of improved roads 
mast, before assuming the office, take an oath or affirma- 
tion faithfally to discharrge the daties thereof, and also 
give bpnd to the state of Ohio in such sam as the trustees 
may require, and with such sureties as they may approve, 
conditioned for the faithful performance of his duties. 
Bonds so executed must be filed with the township clerk. 

An improved-road superintendent has, by express pro- 
vision of law, full and exclusive control of all the roads 
within his township, mentioned in the second paragraph of 
this section. It is made his duty to keep such.roads in good 
repair, smooth, and in fit condition for all kinds of travel. 
He is vested with all the powers of supervisors of roads 
in respect to drainage, taking materials, etc. ; and he may 
also, from time to time, make contracts for repairs, either 
for day or job work, certifying the same, with the amount 
due, to the township clerk, who, on the order of the town- 
ship trustees, must draw an order on the township treas- 
urer for the amount certified, or so much thereof as the 
trustees mav have allowed. 

The township trustees are required by law to provide 
means for keeping all such improved roads in their town- 
ships in repair, and for this purpose they must set off per- 
sons and districts to perform the two days* labor required 
by law, and also labor in commutation of taxes, to be 
worked out under the direction of the improved-road 
superintendent, who is authorized to give receipts for such 
work in the same manner as other road supervisors. 

It is also the duty of the' trustees to set off from the 
common road fund of the township, such amount as to 
them may seem equitable, to be an improved-road fund, 
specially applicable to the care and improvement of such 
roads, and may also give the superintendent the use of 
any plows, scrapers, or other implements owned by the 
township for road purposes. 
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A vacancy in the ofBLce of improved -road superintend- 
ent, arising from any cause, may be filled by the town- 
ship trustees ; and the person so appointed must give 
bond and be sworn, and be subject to the same restrictions 
and penalties, as if he had been duly elected. 

The law provides that "any improved-road superin- 
tendent who shall neglect or refuse to perform the duties 
enjoined on him by law, or who shall, under any pretense 
whatever, give or sign any receipt or certificate for labor 
performed, money paid, or material furnished, unless the 
labor shall have been performed, money paid or material 
furnished before the giving or signing such receipt or 
certificate, shall forfeit for every such offense not less 
than five dollars nor more than fifty dollars, to be recov- 
ered by an action before any justice of the peace withia 
the township." And the trustees are specially required to 
prosecute the superintendent for offenses committed by 
him against the provisions of the act. 

A superintendent considering himself aggrieved by the 
judgment of the justice, may, upon giving sufficient surety 
ior costs, appeal to the court of common pleas, who may 
make such order in the case as may be deemed just and 
reasonable. 

Each improved-road superintendent is required by law 
to make to the township trustees, at the annual township 
settlement, a detailed statement of his official transactions, 
including the number of miles of improved roads within 
the township, the number of miles in each road, the 
aggregate expenses incurred in repairs, the amount ex- 
pended on eaoh road, the number and names of persons 
who performed their two days' labor under his direction, 
the number and names of persons who received certifi- 
cates for labor performed in commutation of road tax, and 
Uie amount of each certificate ; also, on what road such 
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labor was performed, and the condition of each road on 
settlement day. 

Improved -road superintendents are entitled to compen- 
sation for their services at the rate of two dollars per day, 
for the time actaally employed in the discharge of their 
duties. 

If the tax levied by the* township trustees, and the 'road 
labor applicable to such improved roads, should be found 
insufficient to keep the same in repair, it is the duty of 
the county commissioners to determine and levy such ad- 
ditional road tax, not exceeding two mills on the dollar in 
one year, on all the taxable property of the county, to be 
collected by the county treasurer as other taxes, and paid 
over by him to the several townships in such proportions 
as the county commissioners may determine; and the 
moneys so collected and paid over must be expended in 
the repair of improved roads, in like manner as other 
taxes applicable to that purpose. 

It is incumbent upon the county commissioners to build 
and keep in repair all bridges and culverts upon such im^ 
proved roads, whether such roads were constructed before 
or after the passage of the act. 

Officers and others performing duties under the act 
for keeping in repair improved roads are allowed the 
same fees as for like services in other cases, and may be 
paid out of funds created by the act, or out of other funds 
in the county treasury not otherwise appropriated. 

Township trustees and road supervisors have no author- 
ity over roads placed under the care of an improved-road 
superintendent, except in so far as relates to foot-bridges, 
guide-boards, pass-ways, watering-places, levying taxes, 
and bringing suit for obstructions by cars or otherwise. 
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CHAPTER X. 



STREETS AND ALLEYS IN CITIES, TOWNS AND VIL- 

LAGES. 

SECTION I. 

Opening and improving strerts and alleys. 

All ayenues, streets and alleys, in cities, towns and vil- 
lages, laid out according to law, are declared to be public 
highways, for every purpose whatsoever. 

The councils of cities and incorporated villages have 
the entire care, control, and supervision of all public high- 
ways, streets avenues, alleys, sidewalks, and bridges 
within the limits of such cities; and it is their duty to 
cause the same to be kept open and in repair, and free 
from nuisances.^ But no street or alley dedicated to public 

1 The> right of transit in the nse of the pnblio highways is subject to snoh 
inoidental, temporary or partial obstrnotions as manifest necessity requires, 
and among these are the temporary impediments necessarily occasioned in 
the building and repair of houses on lots fronting on the streets of a city, 
and in the construction of cellars, drains, etc. These are not iuTasions, 
but qualifications of the right of transit on the public highway ; and the 
limitation on them is that they must not be unnecessarily and unreasona- 
bly interposed or prolonged. Such temporary obstructions upon the high- 
way, when guarded with due care to prevent danger to the public, and not 
unnecessarily extended or continued, are not nuisances. Clark v. Fry, 8 
Ohio State Rep. 358. As fuel is necessary, a man may throw wood into the 
street for the purpose of baring it carried to his house, and it may lie there 
a reasonable time. Ihidm 
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use by the proprietor of ground in any city or village, 
will be deemed a public street or alley, or be under the 
care and control of the council, unless the dedication be 
accepted and confirmed by an ordinance specially passed 
for that purpose.* 

All municipal corporations (including incorporated vil- 
lages for special purposes) are authorized by law to lay 
off, open, widen, straighten, extend, establish, improve,' 
and keep in order and repair all streets and alleys, sew- 
ers and drains, within the corporate limits; and, for these 
purposes, may appropriate^' enter upon and take any land 
or materials lying contiguous or convenient to such streets 
or alloys. 

The corporation authorities may assess and collect a 
charge on the owners of lots or lands abutting upon such 
street or alley, for the purpose of defraying the expenses 

1 See Section VII of this Chapter for manner of lajing off and platting unoccupied 
ground within a city or Tillage. 

Section 63 of the municipal corporation act is not intended as a limitation upon 
the general -powers of the corporation for opening and improving streets, but as a 
restriction to prevent proprietors, who may lay out ground into lots within the 
limits of the corporation, fh>m vesting in the corporation the title to stret'ts and 
alleys, and thus charging the corporation, without its consent, with the duty of 
keeping them open and in repair. Wisby v. Bontu et al., 19 Ohio St. Rep. 238. 

Where comminionen in proceedings in partition lay out grounds in a city into 
lots abutting on a street, which they also lay out and declare in their report to be 
dedicated and sei apart for the public use forever, and the parties take possession 
of their respective allotments under the partition, the parties and their privies, as 
between themselves, while the partition subsists, will be estopped from questioning 
the existence of the street ; and after they have allowed the city to take possession 
of and improve it, the estoppel becomes equaUy effective between them and the 
city. Ibid. 

2 SeepotC, Section IV, for assessment of damages for grading streets, etc. 

8 Private property may be taken by municipal corporations for laying out or im- 
proving streets and alleys. See Symonds et al. v. Cincinnati, 14 Ohio Uep. 147; 
Hickox V. City of Cleveland, 8 Ohio Bep. 543. The present constitution abrogates 
the rule fixed for the compensation of private property taken for public use, in 
charters granted prior to its adoption, and fixes a new rule. Perrysburgh, C. & H. 
Co. V. FitEgerald, 10 Ohio St. Bep. 613. A city council, in passing an ordinance 
to appropriate land for a street, does not act judicially, nor is the assessmant of 
damages by a committee appointed for that purpose a Judicial act. McMickea v. 
Cincinnati, 4 Ohio St. Bep. 394. 
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of constructing or improving the same, but for paying 
property owners for lands appropriated, or rights of way, 
a levy must be made upon all the taxable property within 
the corporation.* 

No street or highway can be opened, straightened or 
widened, nor can any other improvement be made that 
will require proceedings to condemn private property, 
without the concurrence (in the passage of the by-law, 
ordinance or resolution directing the same) of two-thirds 
of the whole number of the members elected to the coun- 
jcil; and the concurrence of a like number is required to 
direct any improvement or repair of a street or highway, 
the cost of which is to be assessed on the owners of prop- 
erty, unless two-thirds of the owners to be charged peti- 
tion in writing therefor. 

In all cities in which there is a board of improvements, 
no improvement or repair of streets, sewers, or bridges 
can be ordered or directed by the council, except on the 
report and recommendation of such board. All petitions 
from owners of property in relation to such improve- 
ments must be presented to such board, who are required 
to report from time to time to the council when any im- 
provement is necessary and *^ proper,'' and when an as- 
sessment is required, the "proper" amount to be assessed. 
And the council may take such action thereon as they 
may deem " proper," 

1 Legislation anthoriEing cities and villages to lery special assessments for the 
purpose of improring streets, upon real estate peculiarly and specially benefited, 
and in proportion to such benefit, Is not repugnant to any prorision of the consti- 
tution. Hill 9. Higdon, 6 Ohio St. Bep. 243; Brnst v. Kunkel et al., 6 Ohio St. 
Hep. £20; Haloy v. City of Marietta, 11 Ohio St. Rep. 636; Scoville v. City of 
Glereland et al., 1 Ohio St. Bep. 126. See also Cincinnati v. Gwynne, 10 Ohio Rep. 
192; Cincinnati v. Bank of United States, U Ohio Bep. 606; Bonsall et ax. v. Town 
Of Lebanon, 19 Ohio Bep. 418. 
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SECTION 11. 

FrOCEEDIKGS to AFFROFBIATE FBIYATE FBOPERTT by MUNICIFAL GOBr 
POBATIOKS.^ 

When it is deemed irecessary, by any municipal corpo- 
ration, to enter upon or take private property for any of 
the purposes before mentioned, a resolution must be 
passed by the council, declaring such intent, defining the 
purpose of the appropriation, and giving a pertinent de- 
scription of the property to be taken. In the passage of 
the resolution, the yeas and nays must be taken and en- 
tered on the record of the proceedings of the council. 

An application in writing (163) must then be made to 
the court of common pleas of the county, or to the judge 
of such court, if in vacation, or to the probate court, de- 
scribing as correctly as may be the property to be taken, 
the object proposed, and the owners of the several parcels 
of property, when known. JTotice of the time and place 
of such application must be given, either personally, in 
the ordinary manner of serving legal process, or by pub- 
lishing a copy of the application' (164), with a statement 



1 For the assessment and payment of damages for grading, etc., streets, see the 
next Section. 

2 The power conferred upon a municipal corporation to take private property for 
public use must be atricUy followed; and, therefore, where the statute required the 
corporation, as a substi|;ute for personal service upon the owners, to publish "a 
copy of the application, intha statement of the time and place at which it is to be made,** 
the publication of a notice of the time and place for making the application, de- 
scribing therein the property and the purposes for which it is to be taken, but not 
accompanied by a " copy of the application,** is not a compliance with this statu- 
tory prerequisite, and does not confer upon the court or judge authority to make 
an order appropriating the lands. Harbeck r. City of Toledo, 11 Ohio St. Eep. 
219 i Same v. Same, Ibid. 226 ; Harbeck et al. v, Conelly, Ibid. 227. See also Welker 
V. Potter et ux., 15 Ohio St. Bep. 86. 
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of the time and place at which it is designed to be made, 
for three weeks next preceding the time of the applica- 
tion, in some newspaper in general circulation in the 
county. If it appear to the court or judge that such 
notice was served at least ^vo days before the time of 
making the application, or was published according to 
law, and that such notice was reasonably specific and cer- 
tain, such court or judge may set a time (165) for the 
inquiry into, and assessment of, Compensation by a jury 
of twelve men, unless all parties agree upon a less num- 
ber. If the application be made in the court of common 
pleas, and such court be not in session at the day fixed for 
such inquiry or assessment, the judge of the court of 
common pleas of the subdivision in which such property 
is situate, or in case of his absence, interest, or disability, 
then any other judge of such court within the district, 
may hold a special term of court, for the purpose of hear- 
ing and determining such inquiry and assessment, and 
may direct a jury to be summoned (165) in the same 
manner that petit jurors in the court of common pleas 
are summoned for other purposes* 

If the application be in the probate court, it is the duty 
of the clerk of the court of common pleas, on the day 
fixed for presenting the application, and in the presence 
of the probate judge, to draw twelve names, or such less 
number as may be agreed upon by the parties, from the 
box containing the names of persons selected as jurors for 
the county. The persons so selected must be summoned by 
the clerk, as in other cases, and will constitute the jury 
for the assessment of compensation to property owners, 
unless excused or set aside by the court, for good cause 
shown. Vacancies in the panel, resulting from any cause, 
may be filled by the probate judge from the bystanders. 

Such inquiry and assessment must be made at the time 



I 
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appointed, uDless for good cause the same is continaed 
until another day. 

If, at the time of snchfapplication, it appear that any of 
the owners of property are infants or insane, a guardian 
ad litem must be appointed for them. 

When necessary and proper, the municipal authorities 
may be required to file a more full and accurate descrip- 
tion of the property to be taken, and the object proposed, 
with maps, plats and surveys (166). 

When desired by the jury, or demanded by a party 
interested in the proceeding, a view of the premises by 
the jury must be ordered. 

The assessment must be so made that the amount pay- 
able to each owner may be ascertained, either by allotting 
it to each by name, or on each lot or parcel of land ; but 
in other respects the jury will make inquiry and assess- 
ment under such rules and instructions as may be given 
by the court (167). ^^ 

The jury must be sworn (168) to make the whole inquiry 
and assessment, but may be allowed to return a verdict as 
to part, and be discharged as to the rest, in the discretion 
of the court (170) ; and should the jury be discharged 
from rendering a verdict in whole or in part, another must 
be impaneled at the earliest convenient time (170), whose 
duty it will be to make the inquiry and assessment, or so 
much thereof as was not previously made. 

So soon as the amount of compensation to be paid for 
the property appropriated shall have been determined by 
the jury, the court will make such order (170) with regard 
to the time of payment or deposit of the money, as may 
be deemed right and proper, taking into consideration the 
amount payable to each party entitled ; and may require 
adverse claimants of any part of the money or property 
to interplead, so as fully to settle and determine their rights 
and interests according to equity and justice (171)» 
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The costs of the inquiry and assessment must be paid 
by the corporation ; but other costs which accrue in the 
proceeding* may be charged or taxed as the court in its 
discretion may direct. 

The court may direct the time and manner in which pos- 
session of the property condemned shall be taken or de- 
livered (170), and may, if necessary, enforce any order 
giving possession (170). ^ 

No delay in making an assessment of compensation, or in 
taking possessiop, is allowed by law on account of any doubt 
that may arise as to the ownership of the property, or any 
part of the same, or to the interests of the respective own- 
ers, bat in such cases the court is directed to require a de- 
posit of the money allowed as compensation for the whole 
property, or the part in dispute (171) ; and in all cases, as 
soon as the corporation shall have paid the compensation 
assessed, or secured its payment by the deposit of money, 
under the order of the court, possession of the property 
may be taken, and the public work or improvement pro- 
gress. 

For the protection of municipal corporations, the law 
prescribes that any persons or persons interested in the ap- 
propriation of private land for any street, alley or public 
highway, before or after the passage of an ordinance for 
the opening of such street, alley or public highway, or be- 
fore or after the application to the court, may execute his, 
her or their bond (172), payable to the corporation, to the 
acceptance of the council or trustees of the corporation, 
conditioned for the payment of all damages that may be 
assessed by the jury; and such bond will be good in law; 
and if the obligors make payment or deposit according to 
the order of the court, such street, alley or highway may 
be opened : otherwise, the corporation may make such pay- 
ment or deposit, and collect the amount from such obligors, 
with or without costs, at the discretion of the court. 



» 
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Any party interested in such inquiry and assessment 
(except the corporation) who may feel aggrieved by the 
finding of the jury, or the order of the court, may have 
the part of the case in which he or she is interested re- 
viewed in the district court, by filing a petition for that 
purpose in the court of common pleas during the. term 
at which the finding or decision complained of is made; 
and it thereupon becomes the duty of the court of com- 
mon pleas to report, in the nature of a bill of excep- 
tions, the facts necessary to show the ground of the find- 
ing or decision ; and such petition and report, or a tran- 
script of the same, being filed in the district court, on or 
before the first day of the term next succeeding, the matter 
will be heard and determined ; and if the court find that 
right and justice have not been done, a new assessment 
will be ordered (173) by a jury in that court, without de- 
lay, at the same term, if practicable ; or such other final 
order or judgment will be entered as the court may deem 
proper and equitable. 

When such petition for review has been filed, the court 
of common pleas may suspend the execution of any order 
made (174) in the case on such terms as may seem just, 
and may require a bond, with security, for the payment of 
any damagss or costs that may be occasioned thereby. 
But in all cases where the municipal corporation pays, or 
secures by the deposit of money, the compensation assessed 
by the jury, and gives such surety as may be deemed ade- 
quate to pay any further compensation, and all damages 
and costs that may be adjudged in the district court, the 
right to take and hold such property will not be afi^ected 
by such proceedings to review. 

Where the proceeding is originally had in the probate 
court, any party interested in the inquiry and assessment 
(except the corporation) may take an appeal to the common 
pleas. To obtain such appeal, the party desiring it must^ 
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within ten days after the date of the final order determin- 
ing his rights, give notice of his intention to appeal, and 
within twenty days from making of such order must give 
a written undertaking to the adverse party, in such sum 
and with such sureties as the probate judge may approve, 
conditioned that the appellant will abide by and perform 
the order, judgment or decree of the appellate court, and 
pay all costs or moneys which may be awarded against 
him by such court. 

When the appeal is taken by a guardian, executor or ad- 
ministrator, who has given bond as such to the state, no 
undertaking for appeal will be required of him; when 
taken by a married woman, it will be sufficient if her un- 
dertaking is signed by her sureties only. 

When an undertaking for appeal has been executed, 
or mere notice of appeal given (rn cases in which an un- 
dertaking is not necessary), it becomes the duty of the pro- 
bate judge to make out an authenticated transcript of the 
docket and journal entries made in his court, including 
the order appealed from. This transcript must be filed in 
the office of the clerk of the court of common pleas, by 
the party appealing, within thirty days after the date of 
the undertaking or of the time of giving notice of appeal, 
when such party is exempt from giving an undertaking. 
The original papers must also be transmitted to the clerk 
of the common pleas, to be used upon the hearing of the 
cause in that court. 

The law provides that upon appeal in such cases, the 
same proceedings shall be had as if the application had 
been originally made in the common pleas court, except 
that the corporation shall not be required to give notice 
of its application, and the inquiry and proceedings shall 
be limited to the case of the party who has appealed. 

The court may make such order in respect to the pay- 



152 STREETS AND ALLEYS. 

ment of the costs of the appeal as may be deemed equit- 
able and JQBt. 

Failure on the part of a corporation to pay for and take 
possession of property appropriated to public use, within six 
months after the assessment of compensation has been 
made, will work a forfeiture of the right to make the 
appropriation upon the terms of the assessment, and will 
vacate the order of the court directing such assessment to 
be paid, except as to costs adjudged against the corpora* 
tion. 



SECTION in. 

Wore ttpon stbbets and alleys in cities and inoorpobated vil- 
lages. 

The municipal authorities of any incorporated village 
or city may require every able-bodied male person, be- 
tween the ages of twenty -one and fifty-five years, residing 
in such city or village, and within any contiguous terri- 
tory that may be attached thereto for road purposes, to 
perform, by himself or substitute, in each and every year, 
two days' labor upon the streets and alleys within such 
corporation, or upon any public roads that may lie in ter- 
ritory so attached. This labor is in lieu of, and not addi- 
tional to, the two days' labor required of persons in- gen- 
eral ; and upon failure or refusal to perform the same, the 
party in default is liable to the same penalties as are affixed 
by law to delinquencies under the statute relating to roads, 
to be recovered in the name of the corporation before the 
mayor of such city or village. 

The labor so to be performed may be commuted by the 
payment of a sum not exceeding three dollars annually, 
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to be expended upon the streets of such city and village ; 
and all volunteer firemen in active service, and all other 
persons exempt by law from performing labor upon the 
public highways, are also exempt from the performance of 
the same within the limits of a city or village. 

Municipal authorities have also the exclusive right to 
form road districts within the limits of the corporation, 
and any territory attached for road purposes, and to ap- 
point suitable street commissioners, or other proper offi- 
cers, for a term not exceeding two years, to superintend 
the labor to be performed on the streets and alleys in each 
of said districts, or within the limits of the entire corpo- 
ration and attached territory, as the council may by 
ordinance direct; and the officers so appointed must be 
governed in the performance of their duties by the by-laws 
and ordinances of the corporation.* 

The municipal authorities of any city or incorporated 
village, and the trustees of the township in which such 
city or village is situate, may attach any territory lying 
contiguous to such corporation for road purposes, wheiv 
from the sparseness of population the publjc interest may 
require it ; and any portion of the territory so attached 
may subsequently be detached and replaced under the 
control of the township trustees, for road purposes, by the 
concurrent action of the council and the trustees. 

All road tax charged within the limits of such corpora- 
tion or attached territory, and collected by the county 
treasurer, must be paid over to the corporation treasurer, 
to be specially appropriated by the council to street and 
road purposes within their jurisdiction. But the road tax 
assessed within any territory attached to a city or village 

must be applied to the improvement of the roads within 

"—— — ^-^-^^— ~~~~ ■■ ' I ■■■II I , I 

1 Forma Not. 137 to 162 may be used, with slight alterations, by oouncils, street 
eommissionera, etc., in the discharge of their duties in relation to streets and 
alleys. 
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such territory. The trustees of the township in which 
such territory is located, and the city council, may agree 
upon a different distribution or division of such funds. 

The street commissioners, or other proper officers, may 
collect by suit all fines, forfeitures and penalties that accrue 
in consequence of the failure to perform labor upon the 
streets by persons legally held thereto; and they are 
authorized and required, before their annual settlement 
with the council, to prosecute to final judgment all persons 
who are thus in default, and from whom such fine, for- 
feiture, or penalty can, in the opinion of the street com- 
missioners, be collected. 



SECTION lY. 

Damages and assessments fob imfbotikq streets akd alleys. 

When the improvement of a street or alley in a city or 
incorporated village, beyond tho ordinary and necessary 
repair and adjustment of the same for public use, may be 
determined upon by the council, they must declare by 
resolution the necessity for such improvement, and cause 
such resolution to be published* for not less than two nor 
more than four consecutive weeks in some newspaper pub- 

1 The adoption of the resolution declaring the improTements necessary, and the 
publication of the same as required in the act, are conditions precedent to the 
exercise of the authority to pass a valid ordinance for the improyements, or make 
an assessment on the adjoining property to pay for them. The failure to comply 
with such precedent conditions is not merely an irregularity or defect in the pro- 
ceedings, provided for in the curative portion of the act. The irreguta^ty or de- 
fect thus provided for is such as occurs in the exercise of lawful authority by th« 
council. Welker v. Potter and wife, 18 Ohio State Bep. 86. See also Harbeck v. 
City of Toledo, Ohio State Bep. 219; Same v, same, Ibid. 226) Harbeck v. Conelly, 
Ibid. 227. 
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lished or of general circulation within the corporation ; 
and all plans and profiles relating to the proposed work 
must be recorded and kept on file in the office of the city 
civil engineer or clerk, for the inspection of all parties 

interested. 

Any owner or owners of lots or lands bounding or 
abutting on the street or alley proposed to be improved, 
claiming damages^ therefor, must file such claim in writ- 

l For assessment and payment of compensation and damages for property appro- 
priated, see auto. Section II, this Chapter. 

Where the city authorities of Cleyeland caused ditches and water-courses to be 
cut in SQch a way as to cause the water to overflow and wash away the plaintilTs 
land, it was held that the corporation was liable in an action on the case to respond 
for the damages so sustained. Bbodes v. GleTelandt 10 Ohio Bep. 150. 

Corporations are liable, like individuals, for injuries done, although the act was 
not beyond their lawful powers. Rhodes v. City of Cleveland, 10 Ohio Rep. 160. A 
municipal corporation, though acting within the scope of its authority, and with- 
out malice or negligence, is liable for injuries resulting to the property of individ- 
uals from its act. HcCombs v. Town Council of Akron, 15 Ohio Rep. 474; Town 
Council of Akron v. McCombs, 18 Ohio Rep. 220; Ernst v. Eunkel et al., 5 Ohio State 
Rep. 520. See also Hickox «. City of Cleveland, 8 Ohio Rep. 543 ; Scovill v. Geddings 
at al., 7 Ohio Rep. 562. Such corporation is liable, though there be no record or 
written evidence of the authority under which its agents committed the acts Arom 
which the injury resutted. Authority may be given its agents by parol. Town 
Council of Akron v. HcComb, 18 Ohio Rep. 220. Municipal corporations are liable 
for injuries to third persons, under their authority and direction, in the cohstruc- 
tion of public improvements belonging to -such corporations. City of Dayton v. 
Pease, 4 Ohio State Rep. 80 ; City of Cincinnati v. Stone et al., 5 Ohio State Rep. 36. 
But where such agent or officer, although appointed by the corporation, performs 
duties for or between individuals, in which the corporation has no Interest, no such 
liability arises, and the officer alone is responsible. City of Dayton v. Pease, 4 Ohio 
State Rep. 80. The damages to be recovered against the corporation must be the 
Immediate, natural, and necessary result of the negligence or want of skill com- 
plained of. City of Dayton v. Pease, 4 Ohio State Rep. 80. 

The owners of unimproved lots can not recover damages from a municipal corpo- 
ration for filling, ditching, or cutting down streets, being presumed to purchase with 
a view to a reasonable improvement of the streets. Crawford v. Village of Dela- 
ware, 7 Ohio State Rep. 460. 

The owners of lots upon a street, the grade of which has not been established, 
must use reasonable care and Judgment in making improvements with a view to a 
reasonable and proper grade, or the town or city will not be responsible for injuries 
resulting to such improvements by the after-grading of such street. Ibid. 

If erections art* made on a lot in accordance with an established grade, and the 
grade is afterward altered, and a substantial injury is thereby done to the owner of 
a lot, he is entitled to compensation. Ibid. 

Where the corporation of a town are authorised to grade and level streets, and 
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ing (177) with the corporation clerk, setting forth the 
amount of damages claimed, with a description of the 
property for which the claim is made, within two weeks 
after the expiration of the time required for the publica- 
tion of such notice. All owners who fail to file their 
claims within the time prescribed, will be taken to have 
waived the same, and will be forever barred from assert- 
ing such claims. 

Upon the expiration of the time limited for the filing of 
claims for damages, the council must determine whether 
they will proceed with the improvement, and if so, whether 
the claims for damages shall be judicially inquired into 
before or after the completion of the work. Should 'the 
council decide to go on with the improvement, they must 
pass an ordinance providing for making the same* 

After the passage of an ordinance, it is the duty of the 
mayor or corporation solicitor (in case claims for damages 
have been filed, and the council have determined to have 
the damages assessed before commencing the improvement) 
to make application in writing (178) to the court of com- 
mon pleas, or a judge thereof in vacation, or the probate 
judge of the county, to summon a jury to assess the 
amount of damages to be paid the several claimants; and 
in so summoning a jury the court or judge must pro- 
ceed in the same manner as in the case of applications to 
appropriate private property, mentioned in the preceding 
section ; and must fix the time and place of holding the 
inquiry. 

The jury must be sworn (181) to inquire into and assess 
the actual damages in each case, separately, under such 



provide a mode for aaaessing damages and compensating adjacent proprietors, an 
action can not be sustained against them for an act done in the legal exeoution of 
the duties prescribed. Hickox v. City of ClereUnd, 8 Ohio Bep. 643. 

Officers acting in good faith under an order, regularly made by town trustees, for 
grading a street, are not liable [personally] for injuries sustained by individoaU in. 
iuch grading. ScoyiU v. Geddings et al., 7 Ohio Bep., part II, 662. 
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roles and instmctions as shall be given tbem by the court 
(180), and from the finding (182) of the jury no appeal <5an 
be tiien. Should the jury be unable to agree they may 
be discharged, and a new jury be summoned and sworn 
(183). 

It is the further duty of the probate judge to furnish 
the corporation clerk, on application, the amount of dam- 
ages assessed, and the costs, in each case, unless no dam- 
ages are allowed ; in which case judgment will be entered 
against the claimant for the costs of the inquiry. 

Should the council determine to have the damages 
assessed after the completion of the improvement, it is 
incumbent upon the mayor or solicitor, within ten days 
after the work is finished, to make written application to 
the court or jud^je for the summoning of a jury, in like 
manner as when the assessment is to be made before the 
completion of the work, and the same proceedings must be 
had upon such application as in the former case. 

Where by reason of any defect or omission in the pro- 
ceedings had in pursuance of the application of the mayor 
or solicitor, the corporation is liable in an action for dam- 
ages to the owner of any lot or tract of land, in conse- 
quence of such improvement, the amount of such damages 
may be ascertained and assessed by three disinterested 
freeholders of the corporation, to be appointed by the 
council. These appraisers, before entering upon the dis- 
charge of their duties, must take and subscribe an oath 
(175) before a justice of the peace, mayor of the city, or 
other person authorized to administer oaths in general, that 
they will well and truly, to the best of their knowledge 
and ability, appraise the damages which the claimants may 
have suffered by reason of such grading, and for which 
the corporation is liable. A certificate of this oath must 
be filed in the office of the corporation clerk. 

The appraisers are required to make their report (176) 
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in writing, within thirty days after their appointment, and 
to deposit the same in the corporation clerk's office, where 
it will be subject to the inspection of all persons claiming 
damages. 

The damages assessed by the appraisers must be paid out 
of the' corporation treasury; and it is the duty of the treas- 
urer, within twenty days after the filing of the appraisers' 
report, to pay or tender to the parties entitled to damages 
the amounts awarded to them respectively. A refusal to 
accept the amount thus assessed will make the party 
refusing liable for all costs of suit, in case he should sub- 
sequently prosecute the corporation and fail to recover a 
greater amount than that allowed by the appraisers. 

A suit for damages on account of such grading or im- 
provement can not be brought until sixty days after the 
claimant has filed his claim (177) with the city clerk,^ to 
enable the corporation to appoint a committee to assess such 
damages, and until sufficient time, not exceeding twenty . 
days, shall have elapsed, after the return of the assess- 
ment, within which the corporation may make payment 
or tender of the amount assessed. 

For the payment of the cost of making such improve- 
ments, the council may, by ordinance, levy and assess a tax 
on all the lots or lands bounding or abutting on the pro- 
posed improvements, either in proportion to the foot front 
of the lots of lands so bounding or abutting, or ac- 
cording to the value of the property as assessed for taxa- 
tion under the general laws of the state, as may be deemed 
equitable.' 



1 If damages are stutained by the owner or occnpant of land, by reason of the 
grading of a street, the city is liable to the party injured, and the statute provides a 
remedy that may be pursued in such cases ; but until a claim for such datnagps is 
filed with the clerk of the city, and sixty days thereafter shall have elapsed with- 
out any steps being taken to assess the damages, an action will not lie against the 
city or its agents to recover for such ii^ury. £rnst v. Kuokle et al., 6 Ohio State 
Bep. 620. 

2 L%isUtl6n authorising cities and villages to levy special assessments, for the pur- 
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If, in the opinion of the council or board of improve- 
ments, it would be equitable to assess the whole or any 
part of the expense of the improvement upon all the tax- 
able property in the corporation, this may be done; and 
in any event not loss than one-fiflieth part of such ex- 
pense, in addition to street intersections, must be borne by 
the council. 

The council or board of improvements may, in their 
discretion, also assess a portion of the cost of making such 
improvement upon such other lots or lands within the 
corporation, not bounding thereon, as, in their opinion, 
will be specially accommodated and benefited thereby. 
Whenever a street or alley is graded or otherwise im- 
proved, and the improvement crosses or intersects any 
other strfeet, alley or other highway, the expense of the 
work at such intersection or crossing must be assessed 
upon the general duplicate of property subject to taxation 
within the corporation limits. 

Where the property abutting on a street, alley or pub- 
lic highway has once been assessed for paving purposes, 
and a repaving of such street, alley or public highway 

pose of improTing ttreets, vpon real estate peculiarly and speciaUy benefited, and 
in proportion to such benefit, is not repugnant to any provision of the constitution. 
Hill V. Higdon, 5 Ohio State Bep. 243 ; Ernst v. Kunkel et al., 6 Ohio State Bep. 
620 J Maloy •. City of Marietta, 11 Ohio State Bep. 636 ; ScoYill ». City of Oleyeland 
«t al., 1 Ohio State Bep. 126. See also Cincinnati v, Gwynne, 10 Ohio. Bep 182 » 
Cincinnati v. Banis of United States, 14 Ohio Bep. 606; Bonsell et ux. v. Town of 
Lebanon, 19 Ohio Bep. 418; McCombs v. Town of Akron, 16 Ohio Bep. 474. 

An assessment upon lands fronting on a street, to reimburse the amount of compen- 
sation paid the owner for his other land taken for the use of the street, is authorized 
by the statute, and Is not in yiolation of the constitutional provision which guar- 
antees to owners of land so taken a full compensation, ** without deduction for bene- 
fits." City of Cleveland v. Wick, 18 Ohio State Bep. 303. 

Such assessments need not be levied upon all the lands on such street, but only 
such as bound on the improvement, or " near thereto.** Scoville ». City of Cleve- 
land, 1 Ohio State Bep. Iii6. It is no objection to such assessment that it exceeds 
the actual expense of the work, provided it was in accordance with the estimates 
made in good faith. Ibid. The amount may be assessed upon the lots or ground in 
proportion 40 the benefit reo^vod by «ach from such improvement* Ibid. 
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Bboald become necessary, the coancil may levy one-half 
the expense of such repavihg upon the property standing 
upon the general duplicate of the town, to be collected in 
the same manner as other assessments for like purposes. 

No special assessment on the owners of adjacent prop- 
erty, and no order appointing assessors of damages (as 
hereinafter mentioned) or confirming their report, can be 
made without the concurrence of two-thirds of all the 
members elected to the council, unless two-thirds of the 
owners to be charged petition in writing for the same; 
and in incorporated villages having a less population than 
four thousand, no special assessment can be made (ezcept 
for sidewalks) without the assent of a majority of the 
owners to be charged therewith. 

Where a special assessment is made on real estate sub- 
ject to a life estate, such assessment must be apportioned 
between the owners of the life estate and the fee, accord- 
ing to the value of their several interests, as ascertained 
by the rules which obtain in filing the value of life an* 

nuities. 

In making a special assessment according to valuation 
upon lots which have been numbered and recorded, the 
council must be governed by the value of such lots as ap- 
praised for taxation. Where the land is in bulk, the value 
must be fixed upon the front of the same, running back 
the usual depth of lots, by the average of two blocks, one 
of which shall adjoin on each side. If there are no adjoin- 
ing blocks, the council must fix the value of such land so 
that it will be a fair average of the assessed values in the 
neighborhood. 

In no case can a special tax or assessment, levied upon 
a lot or tract of land, for improvements, exceed twenty-five 
per centum of such lot or tract as appraised for taxation. 
Any excess of that amount for which such lot or tract 
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would otherwise be chargeable, must be paid by the cor- 
poration out of its general revenue. 

The cost of any improvement will include the expense 
of construction, the purchase money of necessary real es- 
tate, or the value thereof, as found by a jury, where the 
same has been appropriated,^ together with the costs and 
expenses of the proceeding ; also, the damages assessed in 
favor of any owner of adjoining lands and the costs and 
expenses of the assessment, the expense of all surveys and 
of printing and publishing any notices and ordinances re* 
quired by law, and any other necessary expenditures. 

After the grading of a street, alley or public highway, 
and the making of pavements, in conformity to a grade 
established by the proper corporation authorities, and after 
the assessment of lots and lands abutting on such street, 
alley or public highway to pay for such improvements, 
the owners of such lots or lands can not be again specially 
assessed to defray any expenses arising from a change of 
such grade.- Such expenses vamX be paid out of the gen- 
eral fund of the corporation. 

In all cases in which it is determined to assess the whole 
or any part of the cost of an improvement upon lots or 
lands abutting upon the same, or other lots or lands bene- 
fited thereby, the council may require the board of im- 
provements, or may appoint three disinterested freeholders 
of the corporation or vicinity, to report to the council an 
estimated assessment of such cost on the lots or lands to 
be charged therewith, in proportion, as nearly as may be, 
to the benefits which may result from such improvement 
to the several lots or parcels ; and a copy of such assess- 



. 1 This provision so stands in Section M4of tlie Municipal Code; but an act of April 
18, 1870, amending Section 539 of this Code, provides that lands appropriated for 
streets or rights of way shall be paid for by a general levy upon all taxable property 
within the corporaiion. Soe StatuteH of 1870, Vol. 67, page 80. 
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ment must be filed in the office of the clerk of the corpora- 
tion for public inspection. 

Before adopting the assessment so made, the council 
must publish, for three consecutive weeks, in some news- 
paper of general circulation in the corporation, notice 
that such assessment has been made, and is on file in Xhe^ 
office of the clerk for inspection by parties interested, 
therein. 

Written objections to such assessment maybe made, and 
on filing the same it is the duty of the council to appoint 
three disinterested freeholders of the corporation an. 
equalizing board. On a day to be appointed by the coun- 
cil the board must meet, and after being sworn by the 
mayor or other proper officer, honestly and impartially to 
discharge their duties, must hear and determine all objec- 
tions made to the assessment, and ^' equalize the sa^e" as 
they shall think proper. Such equalization they are re- 
quired tQ report to the council, who may confirm the. 
same, or set it aside and cause a new assessment to be 
made by another equalizing board, as the council may 
deem proper and reasonable. When confirmed, such as- 
sessment is complete and final; but a concurrence of t^o- 
thirds of all the members of! the council is necessary to 
appoint an equalizing board and confirm their assessment* 

The amount assessed may be made payable in one in- 
stallment, or in such number of annual installments, as the> 
ordinance may provide. The time for making payment 
must also be fixed by the ordinance^ 

All special assessments must be paid by the owners of 
the property assessed on or before the time specified in 
the ordinance ; and such assessments become a lien upon 
the property affected thereby from the time when made. 

Upon failure to pay the amount assessed at the time 
fixed by the council, the same may be recovered, with in- 
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terest and a penalty: of five per cent., by an action^ in the 
name of the corporation, against the owner, before a jus- 
tice of the peace or other coart of competent jurisdiction. 
Or the lien upon the property may be enforced in the 
court of common pleas« This court has, by the express 
terms of the law, jurisdiction in the collection of assess- 
ments so made, or the enforcement of liens in such cases, 
even though the amount involved is less than that to 
which the jurisdiction of the court is limited Jn other 
eases 

Proceedings for the recovery of assessments may be in- 
stituted against all or each of the owners ; or liens may 
be enforced against all or any of the lots ; but the judg« 
ment or decree must be several for the amount assessed ; 
and any proceeding may be severed, in the discretion of 
the court, for the purpose of trial, review, or appeal. 
, If, in any action, it should appear that there has been 
irregularity in the proceedings of the board of improve-* 
ments, or the council, or of any other oMcer or person^ 
and the assessment has not been properly made against 
any defendant, or any lot or parcel of land sought to be 



T-r 



1 Aisessments leried on lots to pay for improremeiits made on streets adjoining 
can not be collected by distress, bat only by an action. Marietta v. Slocomb, 6 Ohio 
State Rep. 471. 

Where, after the default of the lot .owners, the work has been done nnder the author- 
ity of the city, it is no objection to the assessment that theexpenses haT« not been paid, 
vor 4hM: the ibdntractor ^reed to receiw a val id aasessmeni in payment. Work do^« 
on the credit of the city is, in effect, done at its expense. The corporation can not, 
by dcTqlTing the risk and cost of collecting the assessment upon the contractor, in- 
tfrease'lh^bukten o^ the owner. Ct^ - can only be assorted' for the cash value of th« 
1r^rk.> BUss et al.;tt. Kraus, 16 Ohio Stete Bep,' M. 

Contracts by a city council to the effect that the stipulated price of work to be per* 
ft>rmed in the improrement of streets, etc., shall be paid ibr by assessing the amount 
apoB the abutting: tors, and assigning the aasessment to. the contractor, without re* 
course by him upon the city fur any excess of the assessment above fifty per centum 
upon each lot, the maximum allo^^ed by statute (Vol, 63, p. 22, sec. 2), are an eva- 
sion of that statute, and in violation of the rights of lot owners not so over-assessed; 
$he effect of such contracts being to swell and render nominal the price of the work, 
and thus to caflt' upon such owners a burden whidh the statute declares shall fitdl 
upon the city. Welker v. City of Toledo, 18 Ohio State Bep. 462. 
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charged, the court may, nevertheless, upon being satisfied 
that expense has been incnrred, which is a proper charge 
against such defendant, or the lot or parcel of ground in 
question, render judgment for the amount properly charge- 
able ; but in such cases the court may make svch order 
for the payment of costs as may be deemed equitable and 
proper. 

Whenever it is made appear to a council, whether before 
or after a court of competent jurisdiction shall have passed 
upon the question, that a special assessment is invalid, by 
reason of informality or irregularity in the proceedings, 
they may order a re-assessment, in the same manner as is 
provided by law for an original assessment 

The council may order the clerk of the corporation to 
certify any unpaid tax or assessment to the county au- 
ditor, to be placed upon the duplicate of the county against 
the property charged, with ten per cent, penalty thereon, 
to be collected in the same manner as state and county 
taxes. When collected, such moneys must be paid over 
to the corporation treasurer, to be applied to the purposes 
of the improvement for which the same were levied. 

The lien for any such assessment will remain in force 
for two years after the same becomes payable, and no 
longer, unless within that time the amount has been 
placed upon the county duplicate, or an action has been 
commenced to enforce such lion against the lot or lots af- 
fected thereby. 

If an action be commenced in due time, and a judg- 
ment obtained therein by the plaintiff be reversed, or if 
ihe plaintiff fail in the action otherwise than on the mer- 
its, a new action may be commenced within one year, 
notwithstanding the time limited for the continuance of 
the lien may have expired. 

Assessments may be ordered by the council before or 
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after the work is done, or even before it has been con- 
tracted for.* 

In case the assessments made for carrying on an im- 
provement should prove insufficient to pay the expenses 
of the same, the council may make an additional pro rata 
assessment to supply the deficiency ; and should a larger 
amount be collected than necessary, the surplus must be 
returned to the persons from whom the same was col- 
lected in proportion to the amounts by them severally 
paid. 



SECTION y. 

Sidewalks anb sewers 

The council of a city or village are required by law to 
provide by ordinance for the construction and repair of 
necessary sidewalks within the corporation. Whenever 
the council or board of improvements declare, by resolu- 
tion, that certain specified sidewalks should be constructed 
or repaired, it is the duty of the mayor to cause notice of 
the passage of such resolution to be served upon the 
owners of all real estate abutting on such sidewalk; and 
if such sidewalks are not made or repaired within sixty 
days from the service of such notice, the council or board 
of improvements may have the work done at the expense 
of the owner or owners in default ; and such expense will 
constitute a lien upon such property, to be collected in the 
same manner and with the like penalty and interest (after 
demand and non-payment) as in other cases of improve- 
ment. 

Where a sidewalk is constructed on one side of a street 

1 See note l,l>ag« 1(18. 
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only, by municipal authority, and proper crossings are 
made to it from the other side of the street, the council 
may assess the expense of making such sidewalk and 
crossings on the property fronting such street on both 
sides ; but if a sidewalk should subsequently be ordered 
for the other side of such street, the expense of the same 
must also be assessed upon the property fronting upon 
both sides of the street. 

The council must also provide for the construction of 
necessary sewers, drains, and ditches within the corpora- 
tion. This must be done by ordinance, specifically desig- 
nating the street, alley, or highway to be drained, and 
also the size, inclination, and depth of such sewer or drain, 
and the materials to be. used. 

The cost of such sewers or drains must be assessed * 
upon the foot front of all lots or lands abutting upon the 
street or alley through which such sewers or drains, m^y 
pass, or according to the valuation of the property on the 
county duplicate, or according to benefits, as the council 
may determine. 

In no case can such assessment exceed the sum of two 
dollars per front foot of the property assessed, and when 
the cost of such sewer or drain exceeds that amount per 
foot, the excess must be paid out of the sewer fund of the 
corporate! on. 

If the assessment be according to benefits, it is the duty 
of the .council to appoint three judicious freeholders of 
the. corporation or vicinity, to assess the estimated ex-, 
pense of the sewer or drain upon the lots or lands along, 
which the same may pass, in proportion to the benefits 
derived.; and where local sewerage is provided for, such 
assessments may also be made upon lots to be benefited, 
whether fronting on the ground where the main or local 
drain or sewer may be located or not. 

The assessors must make a report, in writing, of the 
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aiiiounts assessed by them upon each lot or parcel of 
ground, and file the samet^with the clerk of t'he corpora- 
tion, within such time as the council maj direct. 

Afler the filing of the report, it is the duty of the coun-^ 
cil to give at least ten days' notice, in some newspaper of 
general circulation in the corporation, of the object of the 
assessment, and that the same will come before the coun- 
cil for confirmation at a time to be specified in the notice, 
which must be at leaat two weeks after the time of publi- 
cation is complete. 

Written objections to the assessment may befiled within 
two weeks after the expiration of the notice, and peraons 
objecting may be heard before the councii at the time- 
fixed in the notice. 

The council may, upon hearing, set aside or confirm the 
assessment, as in their discretion may be deemed best. 

A re^assessment may be ordered in the same .manner as 
an original assessment, when the latter is, for any reason, 
set aside; 

In confirming an as^ssment, the council may correct 
any errors in description made by the assessors. 

Assessments made for the construction of sewers or 
drains- become a lien upon the property affected thereby, 
and may be collected against the owners personally, or 
by the enforcement of the lien upon the property. 

Proceedings for the recovery of assessments for sewers 
and drai'ns must be instituted and conducted in the same 
manner as in the case of assessments for improving streeta: 
and 'alleys; [See Section IV of this Chapter.] 

The council may, if deemed best, order the clerk to cer- 
tify the amounts of any assessments for sewer purposes to 
the county auditor, to be placed upon the duplicate and. 
collected as other, taxes. 

Thei council may, when necessary, provide for the re* 
pair or reconstruction of any sewer, ditch, or drain. The 
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proceedings in soch cases most be the same, so far as ap- 
plicable, as in the constraction of original sewers, etc. 

The law also provides for a general system of sewerage 
in larg^ cities, lor which see Statatoe of 1869 [YoL 66], 
page 251. 



SECTION VL 

TirJUPULES ASD PLAVK BOAD8 IV CmSB ASD yiLLAGS& 

When a tampike or plank road terminates in a city or 
incorporated Tillage, any portion of such road which lies 
within the corporate limits becomes a public street, to be 
maintained and kept in repair as other streets, and the* 
conncil may cause the same to be condemned and appro- 
priated for use as such in the same manner as other 
property. 

When a road is thus appropriated, or when by arrange- 
ment between the company owning the same and the 
council, the improvement and repair of such road is as- 
sumed by the corporation, the cost of such improvement 
and repair must be provided for in the same manner as 
for other highways within the corporation. 

Shoald the municipal authorities fail to keep that por- 
tion of a turnpike or plank road which has been con- 
demned or appropriated in as good condition and repair 
as is required by the charter of the company, the direct- 
ors of the company may, by mandamus, compel the cor- 
poration to perform its duty. 

So long as a turnpike or plank road within the limits 
of a corporation remains unappropriated by the munici- 
pal authorities, the right of the company to take toll at 
any toil gate within the corporation will remain unim- 
paired. 
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Should a turnpike or plank road within a municipal 
corporation not be kept in repair for the space of five suc- 
cessive days, the council may pass a resolution requiring 
the company to repair such road within ten days after a 
copy of the resolution shall have been served on their near- 
est gate-keeper. It then becomes the duty of the company 
to declare their intention either to abandon the road or to 
make the repairs ; and in case of their failure or refusal to do 
so within thirty days, or to make the repairs within ninety 
days, the corporation authorities may file a complaint in 
writing, with a copy of their resolution, in the court of 
common pleas, describing the portion of the road required 
to be repaired. The court, or a judge thereof, may then 
appoint two disinterested persons inspectors, whose duty 
it will be to view the portion of the road complained of, 
and make return of their finding in respect thereto, under 
oath, within ten days. Notice of the complaint and of 
the appointment and time of meeting of the inspectors 
must be served on the president or other officer of the 
company, or left at its principal office, five days before the 
meeting of the inspectors ; and if service be made by any 
person other than the sheriff, such service must be verified 
by the oath of the person making the same. 

Should the inspectors find the complaint to be true, it 
is the duty of the court to declare that portion of the 
road complained of to be abandoned by the company; and 
the council may thereupon improve or repair such road, 
and assess and collect a charge upon abutting lota, or the 
owners of the same, in like manner as is provided by the 
law for the improvement of streets. 

The costs of the proceedings on the complaint must be 
paid by the company, if the action be sustained; but 
.otherwise by the municipal corporation. 

No part of any road, street, alley, or bridge, in a city 
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or incorporated village can be appropriated by a turn- 
pike or plank road company for the purposes of their 
road. 



SECTION VII. 

The lating out Ain) platting op streets, etc., upok LAims kot 
DIVIDED iirro LOTS, within a municipal corporation. 

The council of a city or incorporated vUlage may, when 
deemed expedient, and whenever the limits of the cor- 
poration shall have been extended, appoint a commis- 
sion of five persons to plat such portions of the territory 
within the corporate limits, in which the necessary or 
convenient streets or alleys have not been already accepted 
by the council, as they may by resolution declare. Any 
vacancies that may occur in the commission may be filled 
by the council. 

The law gives the commission power to employ an en- 
gineer, and such assistants as they may find to be neces- 
sary, and fix their salaries, within limits to be prescribed 
by council. But members of the commission are not en- 
titled to compensation for their services. 

It is the duty of the commission to make a plat of the 
territory which they are ordered to lay out, as soon as 
convenient, showing the location of the streets and alleys 
already dedicated, and those proposed ; and for making 
the necessary surveys they have power to enter upon all 
property within the corporation. 

When the whole or any portion of the work is com- 
pleted, or when the location of any avenue, street, road- 
way, or alley, has been determined upon, a plat of the 
same must be placed in the office of the civil engineer of 
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the corporation, for tho inspection of persons interested, 
* and notice of the same must be pablished in one or more 
newspapers of general circulation in the corporation, for 
six consecutive weeks. During that time the commission 
must hold sessions, at least once a week, at a time and 
place to be mentioned in the advertisement, and at such 
other times and places as they may deem proper, to hear 
objections to the plat, or the location of any avenue, street, 
roadway, or alley. At the end of the time to which they 
are limited, the commission must cause copies of the plat, 
as finally adopted, to be made out, and such monuments 
or marks as they may think necessary to be placed on the 
grounds, and must deposit one certified copy of the plat in 
the office of the county recorder, and another in the office 
of the civil engineer; and thereafter such plat will be 
deemed and taken to be the regularly adopted plan for 
streets and alleys in such territory. No streets or alleys, 
except those laid down in the plat, can subsequently be 
accepted by the council, nor can any public funds be ex- 
pended in the improvement or repair of any street or 
alley subsequently laid out, and not on the plat. But the 
council is not restricted in the exercise of its power to 
condemn property to public use when the< same does not 
appear as a street on such plat. 

The owners of any portion of the ground so platted- 
may, at any time, by a declaration of their intention, 
acknowledged and recorded in the office of the county 
recorder, accept such plan so far as relates to their prop- 
erty, and such acceptance, or the selling of lots, with 
reference to such plan, and the streets and alleys laid 
down therein, will be held to be a statutory dedication of 
such streets and alleys by such owners.^ 

The councils of adjoining municipal corporations may 



ISee note 1, pa^e 144. 
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agree upon a joint commlBsion to plat property not sub- 
divided into lots, lying contigaous, within the limits of 
the several corporations. 

Plans of streets and alleys made by a commission may 
at any time be amended by proceedings similar to those 
under which they were originally adopted. 

Should a manicipal corporation, after the making of a 
plat of streets and alleys, in accordance with the forego- 
ing provisions, desire to open out any street or alley, or a 
portion of the same, as laid down on the plat, a jury, in 
assessing compensation to be paid the owner of the 
property taken^ can *not lawfully consider any damages 
resulting from the destruction of buildings or other im- 
provements erected or made, wholly or partially, within 
the limits of such street or alley, subsequently to the 
adoption of such plat. 



SECTION VIII. 



Proceedings to tacate, narrow, establish, or change the name 

OF STREETS AND ALLEYS, OR TO ALTER OR TACATE TOWN PLATS* 

Upon petition (184) filed by any person or persons, own- 
ing any lot or lots in any city or incorporated village,* 
praying that any street or streets, alley or alleys, in the 
immediate vicinity of such lot or lots, may be vacated or 
narrowed, or that the name thereof may be changed, the 
council' of such city or village may, upon being satisfied 
that there is good cause for granting the prayer of the 

1 For proceedings to Tacate streets and aUeys in unincorporated towns, see jnmC, 
this Section. 

2 The court of common pleas has also power to vacate such streets or alleys. 
See pott. 
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petitioners, and that it will not be detrimental to the 
general interest to do so, declare, by ordinance, sach 
street or streets, alley or alleys, vacated or narrowed, or 
the name changed as desired. 

Notice (187) of the pendency and prayer of such peti- 
tion must be given for six consecutive weeks immediately 
preceding action on the petition, in some newspaper pub- 
lished or of general circulation in such city or village; or, 
in case no newspaper be published therein, by posting 
such notice in three public places in such city or village 
six weeks immediately preceding such action ; and such 
action must be had within three months after the com- 
pletion of such notice. 

The order of the council vacating or narrowing any 
street or alley which has been dedicated to public use by 
the proprietor, will, to the extent to which it may be va- 
cated or narrowed, operate as a revocation of the accept- 
ance of the same by the council ; but the right of way or 
easement therein of any lot owner will not be impaired 
thereby. 

A petition (185) may be filed in the court of common 
pleas of the proper county, by any person or persons own- 
ing any lot or lots in any town or city^ in such county, 
praying that any alley or alleys, street or streets, in the 
immediate vicinity of such lot or lots, may be established 
or vacated. Such petition must be filed in the office of 
the clerk of such court at least forty days prior to the 
term at which the same will be for hearing; and notice 
(186) of the filing of such petition, and the substance and 
prayer thereof, must be given in some newspaper printed 
and in general circulation in such county.' 

1 See also ante, this Section. 

2 The law does not prescribe the length of time that this notice shall be published ; 
bat the presumption is (in the absence of positive proTlsion upon the snbject), that 
the legislature intended that the notice should continue from the time of filing the 
petition to the first day of term. 
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Upon hearing, and being satisfied that it will conduce to 
the general interests of such town or city, the court may 
declare (188) such streets or alleys established or vacated. 
Should the court be of opinion that any person, owning a 
lot or lots in the immediate vicinity of the streets and 
alleys prayed to be vacated, will sustain damage thereby, 
proof may be heard in reference thereto, and judgment 
may be rendered against the petitioners for such damages 
as the court may deem just, to be assessed ratably, accord- 
ing to the value of the taxable property of the petitioners 
standing upon the tax duplicate of the county ; and any 
streets or alleys declared to be vacated must remain open 
and unobstructed, until such damages have been fully 
paid to the persons entitled to the same. 

The court is empowered, when deemed to be necessary, 
to appoint guardians ad litem for minors, or persons of 
non-sane mind, interested in premises affected by the 
proceedings had upon such petition. 

The court of common pleas has also power to alter or 
vacate any town plat, addition or part thereof,^ within the 
proper county, upon petition (189) in writing signed by at 
least two-thirds of the lot owners in such town, addition or 
part proposed to be altered or vacated, setting forth, spe- 
cifically, the plat, addition or part to be altered or vacated, 
and upon being satisfied that it will be for the public 
interest to grant such vacation (191). The petition must 
be filed in the office of the clerk of the court at least foi*ty 
days before the term at which it will be for hearing; and 
thirty days' notice (190) of the filing gf such petition, with 
the object and prayer thereof, must be given in writing, 
by posting the same up in some public place in the town- 
ship, and on the door of the court-house in the county; 
and a like notice (190) must be published thirty days in 

1 As this may include streeta and aUeys, it would seem that the subject should not 
be omitted here. 
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some newspaper printed and in general circulation in the 
county, or if none be printed therein, then in the news- 
paper having the most general circulation in such 
county. 

Should the court be of opinion that any lot owner or 
owners in Buch plat, addition or part proposed to be altered 
or vacated, not assenting to the prayer of the petition, 
will sustain damages by such alteration or vacation, wit- 
nesses may be examined and a hearing had in relation 
thereto ; and the court may render judgment against the 
petitioners for such amount of damages as may be reason- 
able and just, to be assessed against the petitioners rata- 
bly, according to the value of their property charged upon 
the tas: duplicate of the county ; and upon payment of the 
damages, such town plat, addition or portion of the same 
will stand vacated. 

When necessary, the court may appoint guardians ad 
litem for all minors or persons of insane mind, whose 
property may be affected by the proposed alteration or 
vacation. 



SECTION IX. 



Powers or ingorpobated tillages for speclil furposes nr respect 

TO SlTREETS, ALLEYS, ETC.' 

The corporate authority of incorporated villages for 
special purposes is by law vested in three trustees. These 
trustees have the exclusive jurisdiction of all public roads, 
streets, alleys, sewers and drains, constructed or to be 
constructed, within the limits of the corporation. They 

1 For the manner of effecting an incorporation for special pnrposes, and for other 
details of the law, not given in this Soctiou, see Statutes of 1869 [Vol. 66], pages 
160,167. 
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have also power to construct and keep in repair bridges 
and sidewalks; to lay out, establish, open, widen, im- 
prove, straighten, keep in order and repair roads, streets 
and alleys; to open, construct, and keep in order and re- 
pair sewers and drains; to enter upon and take, when 
necessary for the purposes named, any land or material, 
and to assess and collect a charge for the construction, 
improvement or repair of any road, street or alley. 

But no order directing the opening of a new road, 
street or alley, or the taking of any land for the improve- 
ment, straightening or changing of any road, street or 
alley, can be made by the trustees, nor can they pass any 
ordinance for such purpose unless they all concur therein ; 
and no order for the improvement or repair of any road, 
street or alley can be made, except on petition of two- 
thirds of the owners of the lots or lands through or by 
which such road, street or alley, or the part thereof to be 
improved or repaired, may pass. 

The trustees are authorized by law to make and publish 
such by-laws, resolutions and ordinances as may be neces- 
sary to carry into effect the powers conferred upon them ; 
and are vested with like rights and remedies in respect to 
enforcing their by-laws, etc., as other municipal corpora- 
tions. They may appoint^ either from their own body 
or from the electors of the corporation, a marshal, who 
will be ex-officio supervisor, and will perform the duties 
of that office under the direction of the council. The 
services rendered by the marshal as supervisor must be 
paid for by the trustees of the proper township. 

Incorporated villages for special purposes may surren- 
der their corporate rights, when desired, by the same 
process (so far as applicable) which the law prescribes for 
the surrender of similar rights by cities of the second 
class. 
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CHAPTER XI, 

WATS BY GRANT, BY DEDICATION, AND BY PRE- 
SCRIPTION. 

Having considered the various public highways which 
are created and maintained by express statute, it remains 
to examine, briefly, a few of the leading principles of the 
common law that apply to certain ways of which the stat- 
ute takes no notice. These are usually classifled as fol- 
lows; 

Ways by Grant, 

Ways by Dedication, 

Ways by Prescription. 

Wats by grant 

Are such as are created by deed and exist either by pos- 
itive or implied cession to the grantee, or by reservation 
to the grantor or other person or use designated by him. 

Ordinarily, the term "appurtenances " will pass all ways 
used in connection with the estate conveyed ; but it will 
not embrace ways which are personal to the grantor, and 
which cease with the use of the same. 

Where real estate is conveyed, with "ways heretofore 
used,'* or " ways now in use," the grant will pass any ways^ 
actually used in connection with the premises whether 
passing over other lands of the grantor, or those of other 



1 As tbis Chapter haii been prepared for a class of persons who have no better or 
more satisfactory means of informing themselves with regard to the matters therein 
considered, it Is deemed unnecessary to add to the bulk of the volume by citing the 
authorities relied upon to sustain the text. 
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persons. If the deed define the course of such a way, it 
can not be contradicted by parol evidence of what the 
intention of the parties was. It is, however, competent to 
show by parol what had been and still was in use, as ap- 
purtenant to an estate, at the time of its conveyance. 

The grant or reservation of a " way " or " road," with- 
out other words of description, will vest in the grantee an 
easement only, and not the fee of the soil. 

Where land was conveyed over which a public highway 
was laid out, and the deed contained a reservation of all 
roads across the premises, it was held not to be a reserva- 
tion of the land covered by the highway, but an excep- 
tion of the same from the covenants in the deed. 

Where one is the owner of two contiguous lots of 
ground — one of which fronts on the highway, and the 
other does not — and there is a private way in use from 
the rear lot to the highway over the front lot, and the 
owner conveys the front lot to another party, the grantee 
will take such front lot subject to the use ot such private 
way, even though not reserved in his deed. Such way at 
once becomes appurtenant to the rear lot. 

When a grantor reserves to himself or his heirs a right 
of way over the premises conveyed to other of his lands, 
such way will become appurtenant to the lands for which 
it is reserved. And " when land is conveyed, with the 
right to the grantee, his heirs and assigns, of passing over 
other land, this right is appurtenant to all and every part 
of the land so conveyed, and, consequently, every person 
to whom any part is so conveyed is to enjoy the right of 
passage." And a way appurtenant to a tract of land be- 
comes so to ^very parcel into which such tract may be 

divided. 

But a way to a dwelling-house does not justify the nse 
of it for access .to a field; and a way to a dwelling-house 
ceases if the house be changed to a tan-yard, or other 
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purpose differing materially from that for which the way 
was granted. Nor will the grant or reservation of a right 
of way across one field to another, for the purpose of cul- 
tivating the. latter, warrant the laying out of such last- 
mentioned field into town lots, and the use of such way 
by the inhabitants of a town or village. 

Certain ways pass by implication, as incident to prem- 
ises conveyed, although not mentioned in the deed, nor, 
strictly speaking, appurtenances. For example: If a 
model of a house and its appurtenances^describing a right 
of way, be publicly exhibited at a sale of the premises, 
and such way is over other lands of the seller, and is 
actually used, or is manifestly intended to be used, by the 
occupants of such house, the right to use the same will 
pass to the purchaser. And so, if a plat be exLiibited, 
upon which such way is laid down, and a contract of pur- 
chase be entered into, the purchaser may cl&im a right of 
way according to the specifications of such plat. 

Where two houses standing upon two lots, with an alley 
between them, were sold at the same time, and it was 
obvious that the only access to one of the houses was 
thr6ugh this alley, but nothing was said in the deeds of 
any right to pass over this alley to the premises, it was 
held that as to one house an easement, and as to the other 
a servitude of way, were created by the grant and the 
relation of the several parcels to each other. The right 
in such cases is permanently appurtenant to the estate by 
force and effect of the deed itself. The existence of a 
known and continuous use of the thing claimed in connec- 
tion with the thing granted, at and prior to the time of 
the grant made, raises the implication of an intent to em- 
brace it in the grant. 

If the owner of a parcel of ground in a town or city 
subdivide \t into lots, and in making conveyances bound 
each lot by an alley running through the entire parcel,. 
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each proprietor of a lot will be entitled to a private way 
in the alley. 

Bat where an existing way is open along only a part 
of the line of the premises conveyed, it could not be 
claimed that by implication the grant extended to a way 
along the entire line of the premises. 

If lands bounding on a public highway are sold, and 
the highway is discontinued by act of law, the fee reverts 
to the owner of the soil ; but this will not deprive the 
proprietor, whose lands are so bounded, of the right to 
use the discontinued road for the purposes of a way, if 
his grantor be the party to whom such fee reverts. 

But bounding land upon a street neither conveys a right 
of way in the street, nor is it a covenant that there is 
such a street, if the grantor has no interest in the soil 
of the same. 

Where, in the partition of real estate among heirs, a 
plan of the premises is prepared, showing the parcels into 
which it is divided, and also a street, upon which some 
of the lots are bounded, and to which there is no mode 
of access except over the lands of other persons, a right 
of way over such street will be an appurtenance to such 
lots, and will pass with them. 

Ways of necessity arise also from implied grants, and 
the manner in which they are created may be illustrated 
thus: A., being the owner of two parcels of land, sells and 
conveys one of them to B. The land so conveyed is 
either wholly surrounded by other lands of A., or partly 
by such lands, and partly by lands of a stranger, and is 
inaccessible from the public highway, except by passing 
over such lands. In such case the law presumes a grant 
of way from A. over his other lands, as incident to the 
premises conveyed. 

And the same principle applies to devises of lands. 
One devisee may, if necessary, pass over lands devised to 
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another, in order to gain* access to lands devised to 
himself. And so also in cases of sales on execution, or 
by executors in parsaance of the terms of a will, where 
a division of land is made. 

Bat such right always depends upon strict necessity, and 
never exists whore a man can reach his property over his 
own land — no matter how steep or narrow a way over 
his own land may be. Nor can a man claim a way of 
necessity on the ground of superior convenience over 
another way which he already has. 

If a man conveys land which surrounds another parcel 
retained by him, he has a way of necessity over the parcel 
retained, in case there is no means of reaching the public 
highway except across the premises conveyed. 

But such way (that is, any way of necessity) will exist 
only so long as the person claiming it has no other mode 
of access to his land; and, therefore, the moment he 
acquires, either by purchase of land or otherwise, a means 
of access to the public highway over his own land, the 
way of necessity will cease. It will not be sufficient, in 
order to retain such way, that it continues to be one of 
convenience. 

Such way can only bo used as incident to the tract to 
which it presumptively belongs. 

As to how such way shall be designated, or where it 
shall be located — this is a matter depending, mainly, 
upon circumstances. Where a way has been in use for 
the benefit of the parcel conveyed, it would seem that 
the same should be continued, if reasonably convenient. 
Otherwise the right of selecting the route of such way is 
with the owner of the tract over which it is to pass, pro- 
vided he do so in a reasonable manner, on request. And 
he may so designate the way as to make it of least incon- 
venience to himself. Should he fail, on request, to make 
such designation, the party claiming the way may select 
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a suitable route, having regard to the interest and con- 
venience of the owner of the land appropriated. When 
once selected, such way can not be changed at tha will of 
tbe party claiming it.. 

Nothing passes as incident to the grant of a way but 
what is requisite to a free enjoyment of the privilege 
granted. 

No one can grant a right of way over soil which is not 
exclusively his; and, tberefore, where land is held in 
common by several owners, neither of them can by grant 
create iTway in favor of a stranger. But one tenant in 
common may acquire a way which will inure to the ben- 
efit of his co-tenants as well as himself. So minors 
through their guardians, and wives through their hus- 
bands, may acquire rights of way. 

When a right of way is granted by parol, and relying 
upon this the party to whom it is given expends money 
in improvements, which will be lost and valueless if such 
right be revoked, the owner or grantor may be restrained 
from preventing the use of such way. 

The grant of a right of way " over my land where it is 
necessary,'' has been held to extend only to such lands as 
the grantee owned when the grant was made. 

In a case in Pennsylvania, where the question was 
whether an existing highway was an incumbrance within 
the meaning of covenants in a deed, it was held that if 
there be a public road or highway open and in use upon 
the granted premises, the grantee must be taken as having 
seen it, and to have fixed, in his own mind, the price that 
he was willing to give for the land with reference to the 
road, either making the price less or more, as he conceiv^ 
the road to be injurious or advantageous to the occupation 
and enjoyment of the land. 

Where a way exists by grant, a failure at any time to 
use the same for twenty-one years will not destroy the 
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right, unless possession of snch way be adversely held by 
the owner of the fee during the entire time. 

The owner of the soil of a wayj whether public or pri- 
vate, may make any and all uses of the land to which it 
can be applied, and all profits which can be derived from 
it, consistently with the enjoyment of the easement. He 
may maintain ejectment to recover the lands, or trespass 
for an injury done to it ; he may eink a drain or water- 
course below the surface, if he do it so as not to affect the 
use of the way ; the trees growing upon the soil, and any 
stone, coal, or other substances found upon or under the 
surface of the ground, are his. 

But the rights of the grantor, as well, as of the grantee 
of a way, are determined by the terms of the grant. If 
it be for a "way," or a "right of way," the fee remains in 
the grantor, and the grantor has but a right of passage 
over the soil ; if an absolute conveyance of the ground, 
even though the deed designate that it is "for a way," the 
fee will be in the grantee, and he may use the ground for 
any purpose whatever. 

And where a grant is for a "way" or "right of way,!' 
the grantor has an equal right with the grantee of enjoyr 
ing the easement, so that it does not interfere with the 
latter*s use of the same. 

The owner of a private way may enter upon the same 
to put it into a condition to be used, or to repair it after- 
ward. He inay remove rocks and other obstructions from 
it; but such rocks, and any timber or other valuable sub- 
stances upon the soil, will, if claimed by the proprietor, 
belong to him. In constructing or repairing a private 
Vay, the party entitled to such way has no right to take 
gravel, stone, or other materials from the soil outside the 
limits of the way, unless authorized by the terms of his 
grant; but he may use any materials found within the 
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boands of the way for the purpose of placing and keeping 
it in proper condition for use. 

A private way does not give the person entitled to it a 
right to go at random over the entire premises out of 
which it has been granted. If such way be obstructed or 
out of repair, he can not, without special license or 
authority, go upon land outside the line of the way. 
And this is the case, even though the obstructions be 
placed in it by the owner of the soil. The only remedy 
of the grantee or claimant of the road is to remove the 
obstructions, or sue the land-owner for damages, or both, 
as the circumstances of each case may warrant. . 

2for can the owner, of a right of way appropriate the 
ground over which such right extends to any other pur- 
pose than travel and transportation. 

If a way be not bounded or limited in the grant by 
which it is created, the presumption will be that it was 
intended to be of sufficient width to render it reasonably 
convenient for the purposes for which it was granted. 

The grant of a parcel of ground, bounding it upon an 
intended way of a certain number of feet, will not entitle 
■the grantee to the use of a way of that width, unless 
necessary for the purpose for which the grant was ob- 
tained. 

And where a grant of way is for a specific purpose, 
mentioned in the deed, it will carry with it all the rights 
incident to a way for such purposes. 

Ways by dedication. 

A way by dedication is created by the act of the owner 
of the soil, and differs from a way by prescription in this, 
that it does not require an uninterrupted use of the ease- 
ment for twenty-one years to establish it. Where the 
-intention to make such dedication is palpable and une- 
quivocal, the moment it takes place and is accepted by 
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the public, the right to rescind it is lost, and the authority 
of the public to use the way becomes absolute. As to 
what constitutes a dedication, is a question of fact, de- 
pendent upon the circumstances of every case. 

In Ohio, it is incumbent upon any one desiring to lay 
out a town or city to cause a plat of the same to be made 
by the county surveyor, showing all inlots, outlots, streets, 
alleys, public grounds, etc.; and this plat, after being 
acknowledged by the proprietor of the town before a 
proper officer, must be recorded in the office of the county 
recorder. And the statute expressJy provides that " such 
map or plat so recorded shall be deemed a sufficient con* 
veyance to vest the fee of the parcel or parcels of lands 
therein set forth and described, or intended to be, for 
streets, alleys, ways, commons, or other public uses, in 
such city or town corporate, to be held in the corporate 
name thereof, in trust to and for the uses and purposes so 
set forth and expressed or intended." 

It is evident, however, that notwithstanding the fore- 
going positive provisions of law, the making, acknowledg- 
ing, and recording of such plat will not operate as a 
dedication to the public use of the streets and alleys 
designated thereon, without at least a tacit acceptance of 
such dedication by the public. There must be a munici- 
pal orgapization, or at least a sale of lots, before the right 
of the owner to reclaim such streets and alleys will have 
been lost. 

A dedication is properly only to the public use. A pri- 
vate way can not be created by dedication, for the reason 
that such ways always depend upon an express or an im- 
plied grant, or upon prescription. 

A dedication can be made only by the person holding 
the fee of the land; but the land of a married woman may 
be dedicated where the acts of herself and husband clearly 
indicate an intention to do so. One of two or more ten- 



n 



186 WAYS BY DEDICATION. 

ants in common can not dedicate lands belonging jointly 
to himself and others. 

To constitute a dedication of land for a pablic way, there 
mast be an evident intention, on the part of the owner of the 
property, to invest the pablic with the privilege of passing 
over it. This may be indicated in writing, or by declara- 
tions or acts. The mere use of a way by the pablic is not 
conclusive evidence of dedication, although a continued use 
for a period of sufficient length might create a way by pre* 
Bcription. 

A valid dedication may be made by a single act, if posi- 
tive and unequivocal in its nature, and especially where 
purchases have been made upon the faith of the same. To 
constitute a public use, it is not necessary that the public 
at large shall be able or be entitled to share in its advan- 
tages; but it is sufficient if these are to be participated in 
by the inhabitants or a portion of the inhabitants of a city, 
town, village, or other locality. 

To make the dedication of a way binding upon the owner 
of the soil, there must be an acceptance of it by the public. 
Ordinarily, there is no other mode of showing such accept- 
ance than by the use of the way dedicated for a length 
of time sufficient to indicate such acceptance. 

And a dedication once made and accepted is in its nature 
irrevocable. 

The following may serve as illustrations of what is or is 
not a dedication and acceptance of a way; 

If the owner of land should open a passage-way of a 
character which might otherwise be deemed a pablic way, 
and should place a gate at its entrance, by which such 
passage could be closed, it would be evidence tending to 
negative the presumption that it was Intended for a public 

way. 

Where a way is opened as a private way, and intended 
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as such, no length of use by others will make it a publio 
way by presumption or actual dedication. 

Where the proprietors of a village laid the same out by 
a plan, upon which an alley was laid down, and house-lots 
were conveyed bounding on this alley, it was held that, 
" as between the original proprietors and those to whom 
they conveyed, this act of the proprietors secured a right 
of way. But the alley thus designated, and in respect to 
which the purchasers of the lots had acquired an indefeas- 
ible right of way, did not thereby become a public high- 
way. The dedication must be accepted. The highway 
must be laid out. Until that is done the alley would re- 
main the property of the original proprietors, subject to 
the right of way in those who had taken deeds of lots." 

In a recent case (Wisby t;. Bonte et al., 19 Ohio St. Eep. 
238), the supreme court of Ohio held that, " Where com- 
missioners in proceedings in partition lay out grounds in 
a city into lots abutting on a street, which they also lay 
out and declare in their report to be dedicated and set 
apart for public use forever, and the parties take posses- 
sion of their respective allotments under the partition, the 
parties and their privies, as between themselves, while the 
partition subsists, will be estopped from questioning the 
existence of the street; and after they have allowed the city 
to take possession of and improve it, the estoppel becomes 
equally effective between them and the city.'' 

To lay off a road through one's plantation, and for his 
own convenience, can not be construed into a dedication 
of it to public use. If it becomes a public market-road, or 
if he permit a church or other public buildings to be 
erected at the end of the avenue, it miglit admit of that 
construction. 

Where the owner of a strip of land, lying between the 
public highway and the inclosed land of a third party, 
suffered this strip to lie uninclosed, it was held to be so 
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far a dedication of it to the public, that an action would 
not lie for passing over it against a stranger, as otherwise 
it would serve as a trap to the traveler. And trespass 
will not lie against a person for passing over a way which 
he finds open, apparently for use, and exhibiting all the 
ordinary indications of being intended for public con- 
venience, even though no dedication of the same to public 
use bad taken place. 

It has been held that the opening of a street that is 
closed at one end, is conclusive evidence that it is not in- 
tended for a thoroughfare. 

In commenting upon the difference between a dedica- 
tion and a license, Chief Justice Gibson, of Pennsylvania, 
remarked: *< There are a thousand circumstances con- 
nected with a man's calling which imply a license to enter 
his premises, subject to his regulation and control. The 
publican, the miller, the broker, the banker, the wharf- 
inger, the artisan, or any professional man whatever, 
licenses the public to enter his place of business, in order 
to attract custom. But when the business is discontinued 
the license is at an end. It is a license dependent on the 
use of property to which it is annexed, and which can not, 
without permission of the owner, be annexed to anythiog 
else." 

Where the public acquire a mere right of passage over 
a way, the owner who makes the dedication retains a right 
to use the land in any way compatible with the full enjoy- 
ment of the public easement. But if he or any other per- 
son put obstructions in such way, and traveling is thereby 
rendered unsafe^ he who placed them there will be liable 
in damages to any one who may receive an injury while 
passing over the way with proper care. 

But where an excavation or obstruction exists in a way 
at the time it is dedicated, the owner is not liable for in- 
juries thereby occasioned. The public accept the w^y 
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Bnbject to the inconvenience or risk arising from the ex- 
isting state of things. 

Where the public forbore to lise what was dedicated as 
a way for the term of twenty-five years, and in the mean- 
time the grantees of the land continued to ocoupy it ex- 
clusively, it was held that the public had lost their right 
in the premises. 

In Ohio, it has been held (8 Ohio Rep. 298; 5 Ohio 
State Eep. 594 ; 13 Ohio State Rep. 42) that notorious and 
uninterrupted possession for more than twenty-one years, 
by a private individual, under a claim of right of land 
dedicated to a city for. streets or public squares, will bar 
the claim of the city to its use. 

For other matters, relating equally to Ways by Grant 
and Ways by Dedication, see the former part of this Chap- 
ter, where Ways by Grant are treated of. 

Wats by prescription. 

Ways by prescription are such as are acquired by long 
continued use; and ordinarily arise /rom the necessities, or 
for the convenient enjoyment of particular tracts or par- 
eels of land. But the public may also acquire prescriptive 
rights of way. 

Formerly, to sustain a right of way by prescription, it 
was incumbent upon the party claiming it to show that he, 
or those under whom he derived title, "immemorially *' 
used the same. In other words, that such use and enjoy- 
ment had continued for so long a time, that there was no 
existing evidence of its commencement. Subsequently, 
for the purpose of quieting titles and of giving effect to 
long continued possession, courts adopted the practice of 
supporting rights which could be shown to have been en- 
joyed for a length of time equal to that limited by law for 
the commencement of actions for the recovery of real 
property; and to promote this end resorted to the fiction 
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of preeaming an original grant of the easement, the evi- 
dence of which, in the lapse of time, had been lost. 

This rule of constraction now prevails in England, and 
in all, or nearly all, the states of the Union ; and what is 
a sufficiently long period of use or enjoyment to create a 
prescriptive or presamptive grant, in the various states, 
depends upon the time which their statutes severally 
allow for the commencement of actions to recover the title 
or possession of real estate. In Ohio, this period is twenty- 
one years. 

It may, therefore, be stated as a general proposition of 
law, that where there has been ap undisturbed use and 
enjoyment of a way, in a particular manner, for at least 
twenty-one years, it raises a conclusive presumption of 
right in favor of the party by whom the same has been 
enjoyed, unless limited by statute or by contract with the 
owner of the soil. 

But no time of enjoyment less than twenty-one years 
will give one a right of way over the premises of another, 
or raise a presumption in favor of such right. 

The use of a way by the public for twenty-one years 
will give a prescriptive right to the public; and when 
once established, such right will continue until it is dearly 
and unmistakably abandoned. A mere transient or partial 
non-user will not be held to be an abandonment. It must 
be total and for a sufficient length of time. 

To establish a public way by prescription, there must 
have been a user for at least twenty-one years, in substan- 
tially the same manner and along the same line. Where 
the route of such way is so changed as to place a material 
part of it on new ground, the altered part will not become 
established until after it has been used for at least twenty- 
one years; and in the meantime the right of that portion 
of the old road which was intended to be superseded by 
the new, will have been lost by abandonment, unless the 
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entire road had previously become established by twenty- 

m 

one years' use. 

The character and extent of a way by prescription is 
fixed and determined by the manner in which it it is used 
while the prescription is running; and, therefore, after 
the right becomes absolute, neither the length, width, 
direction, nor the extent of the use of such road can be 
changed, without the acquiescence of the owner of the fee 
for another twenty-one years. A prescriptive right of 
way to a wood- lot, for the purpose of taking away wood, 
can not, after the wood has all been taken off, he claimed 
for general purposes of travel and transportation. A foot- 
path, used for twenty-one years, will not, at the expiration 
of that time, vest in the party enjoying it the right of ap- 
propriating it as a carriage or wagon -way. 

But it has been held that where one to whom a foot-way 
has been granted used it as a carriage-way for the space 
of twenty-one years, he gained a carriage-way by pre- 
scription. 

Prescription acquires for the possessor precisely what 
he has been using, but nothing beyond that. 

But where it appears that a party, and those under 
whom he claims, have used a way whenever they required 
it, it is evidence of a general right to use it for all pur- 
poses. 

And where a right of way by prescription is acquired 
by one person, it will not inure to the use of the public. 
But if buch right becomes incident to the enjoyment of 
certain premises — ^a dwelling-house, for example — it may 
be used as a means of approach to or departure from the 
same by any one having occasion to do so. 

Where a proprietor, and those under whom he claimed, 
suffered a small piece of ground in front of his store to be 
used as a street for a great length of time, it was held that the 
public bad acquired an easement to use the same as a way. 
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Bat individuals can not gain a prescriptiYe right of way 
by passing over an open passage-way across an estate, 
where such use is not in connection with an estate of their 
own. And where a tract of land is attached to a public 
building, such as a church, school-house, or the like, and 
is designedly left open and unincumbered for convenience 
or ornament, the passage of persons over it, in common 
with those for whose use it is appropriated, will, in gene- 
ral, be regarded as permissive, or under an implied license, 
and not adverse. 

And where one had exercised the right to pass over an 
open piece of ground around a public academy, to his own 
house, whenever he pleased, and this was done by the pro- 
prietors of the academy and other people generally, when- 
ever they had occasion, it was held to be a permissive and 
not an adverse use as to the owners of the land. Nor 
did it make any difference that the owner of the house 
crossed the land in one uniform track, as it had not been 
by him wrought into a way for his distinct and separate 
use. 

It is no answer to a claim of way by prescription that 
the claimant has another way to his premises. 

In acquiring a right of way by prescription, there must 
be a concurrence of the following necessary incidents and 
conditions : The use or possession must be adverse^ under a 
claim of rights exclusive, continuous, uninterrupted, and with 
the knowledge and acquiescence of the owner of the soil, and 
while such owner was able, in law, to resist the adverse 
claim and enforce his rights, if entitled to do so. 

The possession of a way may be said to be adverse, 
when it is used by the person claiming it openly, noto- 
riously, whenever he sees fit, without asking leave, and 
without objection on the part of the owner of the land. 

It is a general rule, that every possession of land has the 
presumption of right in its favor, and this presumption, 
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until contradicted or destroyed by proof, causes such pos- 
session to be adverse to any other claimant. And every 
possession is adverse, and entitled to the protection 
afforded by the statute of limitations, which is not in sub- 
servience to the title of another, either by a direct 
acknowledgment of some kind, or an open or tacit disa- 
vowi^ of right on the part of the occupant. 

The principle upon which the statute of limitations is 
predicated is, that an adverse claim is accompanied by 
such an invasion of the rights of the opposite party as to 
give him a cause of action, and if he fails to prosecute 
this within the time limited by law, he is presumed to 
have extinguished or surrendered it. 

The question is not as to the title belonging to the plain- 
tiff or defendant in a real action; time shuts out the 
inquiry into title, except only so far as to ascertain that 
the possession has been in fact adverse to the party claim- 
ing to own the fee. And in Ohio, it has been held that in 
establishing adverse possession color of title is wholly im- 
material. 

It has been well said that, '<It is better that the negli- 
ligent owner, who has omitted to assert his right within 
the prescribed period, should lose his right, than that an 
opening should be given to interminable litigation, expos- 
ing parties to be harassed by stale demands after the wit- 
nesses of the facts are dead, and the evidence of title lost." 

If it appears that the use of a way has been by permis- 
sion asked, or for rent paid, or other equivalent acts done 
by the person enjoying it, there is an effectual rebuttal of 
the presumption of a grant. 

It may be affirmed, in general, that where one in the 
enjoyment of a way over the land of another offers to pur- 
chase the right of way, he can not set up his own posses- 
sion as adverse, as by his own act he has recognized the 
title of the other party. 
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But if one uses a way whenever he sees fit, without ask- 
ing leave, and without ohjection, it is adverse ; and after 
twenty-one years uninterrupted adverse enjoyment, the 
owner of the land has the burden of proving that the use 
of such way was under some license, indulgence, or special 
contract inconsistent with a claim of right by the other 
party. 

A way to be prescribed for must be actually used and 
enjoyed by the party claiming it, and not merely claimed 
as of right. The prescription grows out of the user and 
intent; and a mere claim, without use, will therefore not 
be sufScient, however strongly the same may be expressed. 

A right of way can not be acquired by a parol (or ver- 
bal) agreement with the owner of the soil; but where, 
under such an agreement, a way is used for twenty-one 
years, without objection, a prescriptive right to continue 
the use of the same is created in favor of the party who 
has been enjoying it. That the use began by permission 
does not affect a prescriptive right, if it has been exer- 
cised for the requisite period under a claim of right. 

If a person openly and notoriously use a way across the 
nninclosed or forest land of another, from the highway to 
his own premises, for the purpose of occnpying or culti- 
vating his own land, he may, by lapse of time, acquire a 
prescriptive right to such way, in like manner as if such 
lands had been improved or inclosed. 

Where two parcels of land are occupied by the same 
person, the use by him of a way from one parcel over the 
other, will in no event raise a prescriptive right in favor 
of the parcel in connection with which such use has been 
enjoyed. 

It is no objection to the acquiring^ of a way by adverse 
enjoyment that, to a certain and defined extent, it has 
been a user in excess of what has been granted by deed. 
But where a way has been created by grant or reserva? 
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tion, no U86 of it will be considered adverse which can be 
construed to be consistent with the terms of the grant or 
reservation. 

In the case of Lane v. Kennedy et al., 13 Ohio St. Eep. 
42, it was hold that where one being the owner of lands 
adjoining a public highway, regularly laid out and used 
by the public, extended his fence so as to inclose a portion 
of the ground within the surveyed lines of a highway, 
which portion was not then used nor required for the 
public travel, and kept up such l^ence without any objec- 
tion, for upward of twenty-one years, such partial en- 
croachment was not necessarily adverse to the public, nor 
inconsistent with its easement, and therefore constituted 
no bar to its reclamation by the supervisor, when required 
for the public travel. 

It has also been held in Ohio (Cincinnati v. Evans, 5 
Ohio St. E^p. 594 ; Cincinnati v, Presbyterian Church, 8 
Ohio Eep. 298), that notorious and uninterrupted pos- 
session for more than twenty -one years, by a private indi- 
vidual, under a claim of right (i. e, adverse possession) of 
land dedicated to a city for streets or public squares, will 
bar the claim of the city to its use. [But a different 
question would arise if, after twenty-one years* use of a 
street by a private individual, it should be vacated in due 
form of law, and the rights of the reversioner should be 
inquired into.] 

Another essential of a valid prescription is that the en- 
joyment of the right claimed has been exclusive; that is, 
that it has not depended on a similar right in others, but 
solely upon the separate and independent acts of the 
party claiming it. For example: where a tract of land 
attached to a public building, as a church, school-house, 
or the like, is left open for convenience and ornament, the 
passage of persons over it, in common with those for 
whose use it is appropriated, is in general to be regarded 
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as under an implied license, and not adverse. And though 
an adjacent proprietor may use such open ground more 
frequently than others, he will thereby gain no advan- 
tage, unless there be some decisive act of his, indicating a 
separate and exclusive use, under a claim of right. This 
may be shown by a regularly formed way across the 
ground, fitted for use as a way from his own estate to the 
highway, along a line distinct from any use to be made of 
it by the proprietors; or by any plain, unequivocal act, 
indicating a peculiar and exclusive claim, open and osten- 
sible, and distinguishable from all others. 

Upon the principle that " no one can prescribe for a 
privilege which is common to every one," it has been held 
that one by passing over a public highway for twenty-ooe 
years does not thereby acquire a private right of way over 
the land occupied by the highway. 

Again : to establish a way by prescription, it must ap- 
pear that it was used and enjoyed continuously and unin- 
terruptedly during the prescriptive period. This implies 
that the enjoyment was not interrupted by thef act of the 
owner of the land over which the right was exercised, 
nor by a voluntary abandonment of the same by the party 
claiming it. 

As to what is a continued enjoyment — this depends upon 
the nature and character of the right exercised, and the 
circumstance of each particular case. How many times a 
right of way has been exercised is not the material ques- 
tion, when it appears that the claimant exercised it as 
often as he had occasion. 

In a reported case the party claiming a right of way 
passed over the land in 1819, then again in 1824 and 1825, 
and continued passing to 1843. It was held not to be a 
continuous use except from 1824. 

While every prescription may be said to originate in a 
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trespass, yet a mere succession of desultory acts of tres- 
pass will not mature into a prescriptive right. 

Where the use and enjoyment of way is begun by an 
ancestor, for the benefit of an estate which, upon bis 
death, descends to his heirs, and they continue the use so 
that the two periods united will be equal to twenty -one 
years' adverse enjoyment, the prescription will be complete. 
And the same rule will prevail in the case of vendor and 
vendee, lessor and lessee, even though no mention of the 
easement be made in the deed or lease. 

But if there be an actual break or interruption in the 
use, a new period of prescription will commence; and 
there can be no joinder of several periods of adverse en- 
joyment where there is no privity of estate between the 
several occupants. Where a party enjoyed the use of a 
way for two years, and then, after a few years' interval, 
sold and conveyed his estate to one who used the way for 
eighteen years, it was held that there was not a continu- 
ous use, and that no right by prescription was gained by 
the last owner of the estate. [This was in Massachusetts, 
where twenty years is the prescriptive period.] 

So if the party enjoying a way take a lease of the estate 
over which it passes before his prescription has become 
complete, adverse possession will cease, and his prescrip- 
tion will be defeated. 

And where there are two estates, and the owner of one 
is in charge of the other as agent of the proprietor, and 
such estate is occupied by successive tenants for twenty- 
one years, a prescriptive right of way will not be gained 
by the last-mentioned estate over the other by the ten- 
ants* use of such easement during their occupancy of the 
premises; as there was no adverse enjoyment of such 
way — ^the same person having charge of both estates, and 
there being no privity of estate between the tenants. 

To gain a prescriptive right of way, the use of it 
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mnst have been with the knowledge and acquiescence of 
the owner of the land. And what is such knowledge and 
acquiescence depends upon circumstances. A claim of 
right of way need not be in words, nor need the admis- 
sion of the land-owner that he knew of the adverse use 
and claim of right be in words. Silent acquiescence in 
such use will have the same effect, in proof, as open decla- 
rations. But the party resisting a claim of way is at lib- 
erty to show the character of the enjoyment during any 
part of the prescriptive period; as that it was used clan* 
destinely, without his knowledge, or during his absence, 
or that it was done under a license or permit. 

If, during the period of the alleged acquisition of a way 
by use and enjoyment, the owner of the land resisted such 
claim, or opposed such use, the claim would be negatived. 
As to what is in law an effectual resistance or opposition, 
the authorities do not entirely agree. On the one hand, 
it is claimed that mere remonstrance or complaint, on the 
part of the land-owner, with the party enjoying the right 
is sufficient; while on the other, it is claimed that the oppo- 
sition must take the form of an action within the prescrip- 
tive period, and that the holding of the possession of a 
way against the protestations, opposition, and threats of 
the land-owner, is evidence of the most conclusive char- 
acter of an adverse possession by the party exercising the 
right. The latter view seems to accord best with the 
terms of the statute of limitations of the state of Ohio, 
which provides that "an action for the recovery of the 
title or possession of lands, tenements, or hereditaments, 
can only be brought within twenty -one years after the 
cause of such action shall have accrued." Where the 
possession of a way has, therefore, been adverse, and under 
a claim of right, an action to oust the party in possession 
could not be brought, nor could an action of trespass for 
passing over the road be maintained by the land-owner 
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against the claimant after the expiration of twenty -one 
years from the time when the adverse use of the way 
commenced. 

It is also essential to the validity of a prescription of 
way that, while it was maturing, the owner of the land 
was ahle in law to assert and enforce his rights, and to 
resist the adverse claim if not well founded. Hence, no 
presumption of grant will arise from adverse enjoyment 
as against a married woman, minor, or insane person. 
Nor can a remainder-man or reversioner be affected by 
the use or enjoyment of a way over an estate in which he 
has a future right of possession, while the land is occupied 
by the tenant for life or years. In a reported case, the 
tenancy had been for ninety-nine years, and yet, at the 
expiration of that time, it was held that no right of way 
by prescription had been gained by a party claiming it as 
against the owner of the inheritance. 

But if, after adverse use and enjoyment of a way has 
commenced, the owner of the estate lease it, or otherwise 
part with the possession temporarily, it will not stop the 
running of the statute nor of the period of prescription. 

And in Ohio, it has been expressly held that ^< where 
time begins to run against an ancestor, it continues to 
run against the heir, although the latter be an infant. 
This is the universal rule in respect to the statute of lim- 
itations, and the general rule in equity when lapse of 
time is relied on as a bar." With equal reason, the rule 
will apply to married women and insane persons, whose 
disability will not bar a prescription if it commenced 
running before the death of the ancestor from whom they 
inherited the estate. And where there is an adverse en- 
joyment of a way, as against the estate of an unmarried 
woman of full age, and she subsequently marries, the 
claims of the party using the way will not be affected by 
the marriage. 
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It will be seen, therefore, that in the case of married 
women, minors, and insane persons, if the disability exist 
at the time when the nse commences upon which a claim 
to a way by prescription is based, no valid right can be 
acquired against their estates ; but if the use commenced 
prior to the time when the inheritance was cast upon 
them, the disability will not avail in preventing the 
maturing of a right by prescription. 

When a right of way has been created by prescription 
(or by the statute of limitations, there being, in fact, no 
substantial distinction between them in this state), it will 
not affect the rights of the owner of the land further than 
may be necessary to the proper use of the way, under the 
conditions and limitations of the prescription. Even the 
party entitled to the enjoyment of it can not use the way 
for any other purpose than passing over it; and as against 
all other persons, the rights of the land-owner remain 
intact and may be enforced in law. 

Where there has been an interruption of a rigtft of way 
once established by use and enjoyment, it must have been 
acquiesced in by the party in whose favor it exists to be 
effectual. 

It has been said that '^ the long enjoyment of a right of 
way by A. to his house or close over the land of B., which 
is a prejudice to the land, may most reasonably be ac- 
counted for by supposing a grant of such right by the 
owner of the land. And if such right appear to have 
existed in ancient times, a long forbearance to exercise it, 
which must be inconvenient and prejudicial to the owner 
of the house or close, may most reasonably be accounted 
for by supposing a release of the right. In the first of 
these cases, therefore, a grant, and in the latter a release, 
of the right is presumed." But in one case it was held 
that, as the right is acquired by adverse enjoyment, the 
non-user of a road, in order to bar its further use, must bo 
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in consequence of something adverse to the user existing 
for the space of twenty -one years. 

Although an abandonment of a way may sometimes be 
inferred from a non-user for twenty -one years, yet it seems 
that the duration of time has less effect in determining 
the question of abandonment than the acts of the party 
in ceasing to use the easement. The weight of authority 
is that it is not necessary to have ceased using a private 
way for twenty -one years in order to lose it. The discon- 
tinuance of such use, coupled with any act clearly indi- 
cating an intention to abandon the right, will have the 
same effect as a release, without reference to the time 
during which the cessation may have continued. This 
doctrine may be illustrated by the following cases : 

"Where there was an easement of way to a malt-house, 
through a gate leading from a lane, and the owner tore 
down the malt house and erected a wall where the gate 
was, it was Held to authorize the inference that the way 
bad been effectually abandoned. And where one having 
a right of way to a house, across another's premises, took 
down the house, and, after twelve years, inclosed the way 
and cultivated it, it was held that he had abandoned the 
easement. 

And a public easement in a highway may be lost by 
non-user. The law in such cases presumes an extinguish- 
ment by abandonment for a long time. 

For further comments on Abandonment and Non-usbb 
OP Ways, How Ways may be Used, and the Eights of 
Land-ownebs, etc., in Ways, see the former part of this 
Chapter. 



/ 



/ 
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F ORMS. 



1- 

Petition for ▲ State Road. 

lb the Hon. the Board of Commissioners of Couniy, Ohio : 

Tour petitioners, resident freeholders of said Coontj, respectfuUj 
represent, that the public convenience requires the establishment 
of a State Road along the following described roate : Beginning at 

in the County of ; thence [Here give a descr^tion 

of the line of the proposed road, specifying the intermediate points 
{if any), and the termination ofsvLoh road ] ; and they pray that such 
proceedings may be had to establish such road as are aathoriied by 
law. 

Dated this day of ^ A. D. 18—. 



2. 

Bond in Application for State Road. 

Know all men by these presents, that we A. B., G. D., and 

E. F., all of County, Ohio, are held and firmly bound unto 

the State of Ohio, in the sum of dollars, to the payment 

of which we do hereby jointly and severally bind ourselves, our 
heirs, executors and administrators, if de&ult be made in the con- 
dition following: 

Whereas, A. B., above bound , has, with others, filed his peti- 
tion with the Commissioners of said County of , praying for the 

establishment of a State Boid along the following described route, 
to wit {Here insert the description of the proposed road, as con" 



STATE BOABS. 203 



tained in the petition] : Now« if the said A. B. ehall pay all the 
expenses that may accrue in the location of such road, in case the 
Bikme should not be established a public highway, then these presents 
to be void : otherwise to be and remain in full force and effect 

Signed and sealed by us at , this day of ^^ A. D. 

18—. 

In presence of ) A. B., [SbaIi.] 

G; H., j C. D., [Seal.] 

R F., [Shal.] 



8. 

Ektrt of filing Pbtition for State Hoad, and Order for oit- 

iNO Bond. 

In the matter of the 
petition of A. B., and 
others, for a State Road 
in the Counties o f 
and 

The petitioners having made application for the establishment of 
a State Road along the following described route, to-wit [Here insert 
the description contained in the petition] : It is ordered that one of 
the parties interested in the location of such road, give bond to the 

State of Ohio, in the sum of dollars, conditioned according to 

law, with sureties to be approved by this Board, before further pro- 
ceedings be had upon said petition. 



4. 

Appointment of Commissioners to yibw State Road. 

In the matter of the 
^►etition of A. B., and 
>thers for a State Road 
m the Counties of —^^' 

And — -i-. 

Now comes A. B., one of the parties interested in the location 
of said road in County, and files his bond in the sum of — 
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dollars, ^iih W. X. and T. Z. snretien, payable to the State of Ohio, 
and conditioned for the payment of all expenses that may accrue in 
the location of said road, in case the same sboald not be established 
a public highway ; which bond is accepted and approved. And it 
appearing that said petition is signed by at least twenty resident 

freeholders of County, it is ordered that O. P., a disinterested 

freeholder of said- County be, and he hereby is, appointed a Com- 
missioner on the part of said County of , to yiew and suf yej 

fraid road. 



5. 

Obdbb to be issued to Comhissionebs of State Road. 

Ths State of Ohio, County^ S8. 

To O. P. Greeting : 

Know, that we having full confidence in your integrity and abil- 
ity, have appointed you a Commissioner, on the part of said County, 
io view and survey a State Road petitioned for by A. B., and others, 
Along the following described route, to-wit [^Here describe the ro(id] : 
and we direct that you meet with the Commissioners appointed 
by the other county [or counties] interested in said road, at the 
place of beginning of said road, on the first Wednesday of [Here 
ineert the month next enetdng the making of the order\ to view and 
survey said road ; and that you make report of your proceeding? 
under this order, to this Board, on or before the first day of the 
next regular session thereof. 
Given under our hands, this day of ^ A. D — , 

M. M. 1 ComimiBsioners 



1 CommiMii 

\ of Cbi 

] Ohio, 



C. H. \ of-— County, 

B. L, '^' ' 



6. 



Oath of Coumissioners, Survetob and Chaik-oabbiebs of a Stati 
^ Road. 

You do solemnly swear [or affirm] that you will faithfully di» 
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charge the duties devolviag upon you m one of the Ck>mmiB8ione¥8 
[or, as surrey or; or, as one of the ohain-carriers] of a -State Road 
petitioned for by A. R, and others, beginning in the County of — — ^ 
.and terminating in the County of — », according to law, and the 
best of your understanding and ability. So help you God. {^Or: 
This you do under the pains and penalties of perjury.] 



7. 

CBRTinOATB OF OaTH OF ViBWnus, Bia 

The State of Ohio, ChunJty, S8. 

Before the undersigned authority within and for said County, per* 
sonally came 0. P., Q. R, and S. T., Commissioners, U. Y., surveyor, 
and M. N. and J. K, chain-carriers of a State Road petitioned for by 
A. B., and others, commencing in the County of , and termina- 
ting in the county of , and were by me duly sworn to discharge, 

faithfully and according to law, the duties of their several appoint- 
menta 

Given under my hand, this day of A. D., 18 — . 

Justice of Peace. 

[Or other officer.'] 

A eertilloBte of the oath of the riewers, eto.| ebould be indorsed on the 
back of each of the orders reoelved by the several oommissioners, and re- 
turned, with a copy of the report of the commissioners and surveyor, to 
the ooanty oommissioners of all the counties through which the road 
passes. 



8. 

Rbpobt of thb Commissionabs and Subybtob of a Statb Road. 

To the Hon. the Board of Oommissioners of County, Ohio: 

The undersigned, Commissioners and surveyor of a State Road pe- 
titioned for by A. B. and others, and prayed to be located in the 
counties of and , submit the following report: 

That in pursuance of their several orders of appointment the said 
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OominiMioiien met, at the time and place specified in said orders, 

to-wit : On the first Wednesday (being the day) of , 18 — ^ 

at the place of beginning proposed for said road, and after being 
duly sworn to discbarge their duties fiuthfolly and according to law, 
selected and employed U. V., surveyor, M. N. and J. K., as chain- 
carriers, and L. Ll as marker (the said soireyor and chain-carriers 
being also duly sworn as aforesaid), and thereupon proceeded to the 
discharge of the duties of tiieir several appointments. 

That they fixed, as an initial point of said road, a stone, at {Hern 
mention particularly the place of beginning]^ and starting thence 
laid out and surveyed said road along the following route \_Here 
ffive the line of the road, as eurveyed, from commencement to termi 
nation^ specially mentioning the intermediate points]^ and caused 
the same to be correctly surveyed and marked the whole distance, 
noting the courses and distances, and at the end of each mile mark- 
ing the number thereof upon a tree, or a monument specially 
erected ; as will more fully appear by the survey and plat hereto at- 
tached, and made a part of this return. That the route selected for 
said road, as aforesaid, is the most direct for which suitable ground 
could be found, between the place of beginning and termination of 
the same, having regard to the intermediate points. That said road 

is laid out miles in the county of ; miles in the 

county of , etc. ; and the whole distance thereof is miles. 

That in ^hevt opinion the public convenience reqaires [or, does 
not require] the establishment of said road. 

[Should the Road Commissioners be of opinion that a part onhf 
of said road ought he established^ they shovld so state,'^ 

Given under our hands this — day of , A. D., 18 — . 

Time employed : "j O. P. 

Commissioners, 4 days each. I Q. R. 

Surveyor, 4 days. \ S. T. 

Chain-carriers, 3 days each. I U. V., Surveyor, 
Marker, 3 days. J 



Commissioners. 



To this mast be attached a plat of the road, with complete field notes, 
indicating the starting point, eonrses, distances and marks of the entire 
road, which should be certified to be correct by the surveyor. See Form 
No. 38. 

A copy of the report must be filed in the office of the auditor of each 
county in which any part of the road lies. 
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9. 

ObDBB of Ck)UHTT COMMISSIONBRS, BBQUISINO THB AlTDITOB TO GITV 
NOTIOB OF THE FILING OF THB RoAD RbFOBT. 

In the matter of the 
petition of A. B. and 
others for a State Road 
in the connties of— — 
and 

The Commissioners appointed to yiew and snrvej said road hav- 
ing filed their report, whereby it appears that in their opinion 
the public convenience requires the establishment of said road, it 
is ordered that the County Auditor cause notice of the filing of said 
report to be published in some newspaper In general circulation in 

County, for four consecutive weeks before the next meeting of 

this Board, informing all persons interested in the establishment of 
said road, that the Board will hear the parties in favor of and 
against said road, and the applications of all persons by whom dam- 
ages are claimed by reason of the location of said road through 
their lands. 



10. 

NonoB TO Claimants of Damagbs, vndbb thb forbooino ordbb. 

Notiob. — All persons interested in the establishment of the State 
Road through the Counties of—-, petitioned for by A. B. and others, 
are hereby notified that the Commissioners of said road have made 
a report in favor of the same, and that the County Commissioners 
of -— County will at their next regular session, to be held on the 

first Monday in , 18 — , hear the parties in favor of or against 

tiie establishment of said road; and also all applications for 
damages claimed by reason of the location of said road through 
the lands of any proprietor or proprietors. 

, 18— J. K. , Auditor of 

[4 weeks.2 County, 
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11. 

Petition op Landowner for Damages. 

2o the Hon. the Board of Commissioners of County ^ Ohw : 

Your petitioner respectfully represents that he is the owner of 
the following described real estate in said County, to-wit [^Eiste de- 
scribe the property in full] : 

That the Commissioners appointed to view and survey the State 
Road petitioned for by A. B. and others, have laid out said road 
across said premises, to the great injury of your petitioner. 

Your petitioner, thjerefore, asks that such proceedings may be 
had) to assess and determine the. compensation and damages to 
which he may be entitled by reason of the appropriation of his 
said property, and the location of said road across the same, as may 
be authorized by law, 

D. a 



12. 

Appointment of Jijrt to Assess Damiges on Statf Boao. 

In the matter of the 
petition of A. B. and 
others for a State Road 

in the Counties of 

and -. 

It appearing that petitions for the assessment of compensation 
and damages have been filed by D. S., etc., landowners over whose 
premises said road has been laid out, it is ordered that L. N., R. C. 

and P. K., three disinterested freeholders of County, be, and 

they heteby are, appointed a jury, to assess, according to law, the 
compensation^ to be paid the severar claimants, for the property 
sought to be appropriated to the use of said road. And it is fur- 
ther ordered, that said jurors make a report, in writing, of their pro- 
ceedings in the premises, to this Board, at its next regular session. 
[Or, that said jurors, in a body, deliver their verdict, in writing, 
upon the aforesaid claims, to this Board, at its next regular ses- 
sign] 

1 Nothing is taid fn the statute of the Msessmeiit of iuclde&tal damages. 
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13. 

Oath of Jurt, and Cbbtifioatb op Oath. 

YoQ and each of you do solemnly swear [^or^ solemnly, sincerely, 
and trnly declare and affirm], that you will faithfully and impartially 
iUsoharge the duties enjoined on you by law, as jurors to assess com* 
pensation and damages to persons claiming the same on account of 
the location over their premises of the State Road in the Counties 

of and , petitioned for by A. B. and others, according 

to the best of your understanding and ability. So help you God. 
[Or, this you do under the pains and penalties of perjaiy.j 

[Certifioatb of Oath.] 

The State of Ohio, County, 88 : 

On this day of , A. D., 18 — » before the undersigned au- 
thority ¥rithin and for said County, personally came L. H., B. C, 
and P. K.) and were sworn faithfully and impartially to discharge 
the duties enjoined on them by law, as jurors to assess compensation 
and damages to landowners, by reason of the location over their 
premises of the State Road in the Counties of ^-^ and ^ peti' 

tioned for by A. B. and others. 

C. C, Justice of the Peace* 

lOr other officer."} 



14. 

^Rbpobt of Jurors to Assess D^ifAOBs. 

* 

To the Hon, the Board of Commissioners of County, Ohio : 

The undersigned, jurors appointed to assess the compensation and 
damages to which Iffere mention the names of the persons who pe^ 
titioned for damages'] are entitled by reason of the location over 

their premises of the State Road in the Counties of and , 

petitioned for by A. B. and others, submit the following report : 

That having been first duly sworn, they proceeded to view so 
much of said road as is laid out upon the premises of the aforesaid 
olaimantSjas well as upon the premises of G. B., a mipor, and 



1 
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after careful inspection of the same, they are now of opinion, and 
do award and determine : 

1. That D. SL be paid the sum of dollars as a compensation 

for the land and property belonging to him^ sought to be appropri- 
ated to said road. 

Z That H. R. be paid, eic 

3. That G. B., a minor (oyer whose premises said road is also laid 
ont), be paid the snm of , elc; 

All which assessments we do make without deduction for benefits 
derived or to be derived by said real estate owners, or their said 
property, from the location of said road. 

Given under our hands, this day of , A. D., 18-^ 



Time employed : R C. [jurors. 

Jurors, each, 2 days. 



LlH. ) 

Rc. y 

P.K. j 



15. 

OrDEB EstABLISHIKO StaTB BoAIX 

Tn the matter of the ' 
petition of A. B. and 
others, for a State Road 

in the Counties of 

and w 

The Jurors appointed to assess compensation to landowners, for 
the property sought to be appropriated to said road, having reported 

that they awarded to H. B. the sum of dollars; to G. B. the 

sum, ete.ji and the Board being of opinion that said damages are 
Just and reasonable, and that said road is* of sufficient Importance 
to the public to justify the payment of said compensation* out of the 
County Treasury, it is ordered that the auditor draw his order upon 
the Treasurer, in favor of the several claimants, for the amounts so 
as aforesaid assessed to them, respectively. And it appearing that 
the Commissioners appointed to view and survey said road have re- 
ported in favor of the establishment of the sam^ and this Board being 
of opinion that the public convenience requires its establishment, it 
is ordered that said road, as laidjout and surveyed by said Commis- 
sioners, through the County of , be established and recorded a 

public biighway. The claimant H. B. gives notice of appeal. 
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^Should the Board order the payment of damages by thepetitUm' 
tre^ follow the form to*^ and add^ not of safiBicient importance to 
the public to warrant the payment of said compensation out of the 
County Treasury, it is, therefore, ordered that the petitioners pay, 
or tender to pay, to the said claimants, the amounts assessed to 
them, respectively, forthwith ; and that no further proceedings be 
had in the premises until such payment or tender be made. 
[Then ehoald follow an additional order, thus :] 

In the matter of the 1 
petition of A. B. and I 
others, for a State Road > 
in the Counties of 



and 



It appearing that the petitioners have paid H. R and G. BL, {ha 
several amounts awarded them by the jury, and have tendered to 
D. S. (and upon his refusal to accept, have deposited in the County 
Treasury, subject to his demand), the amount of compensation as- 
sessed to him by said jury ; and the Board being of opinion that the 
amounts assessed to said claimants are reasonable and just, and that 
the public convenience requires the establishment of said road, it 
b ordered that said road, as laid out and surveyed by the Commis- 
sioners appointed for that purpose, through the County of ■ , be 
established and recorded a public highway. The said D. S. gives 
Qotioe of appeal 



16. 

Obdsb Bbfitbino to Establish a Stati Boadi 

In the matter of the 
petition of A. B. and 
others for a State Road 

in the Counties of 

and ; 

The Boaiil being of opinion, after careful consideration, tha^ the 
public convenience does not require the establishment of said road, 
the prayer of the petitioners is refused, and it is ordered that they 
pay the costs and expenses which have accrued and been occasioned 
by the filing of atiid petition. 



212 FOKHS. 



17. 



Bond fob Afpral in Statb Road Cash 

Know all men by the presents, that we, D. S.^ G. H. and L. P., of 

County, Ohio, are held and firmly bound unto the State of 

Ohio, in the penal sum of dollars, to the payment of which we 

do hereby jointly and severally bind ourselves, our heirs, executors 
aiid administrators, if default be made in the condition following : 

Whereas, the said D. S. has taken an appeal to the Probate Court 

within and for the County of and State of Ohio, from the final 

decision of the Commissioners of said County in relation to the as- 
sessment of compensation or damages to said D. S., on account of 

the location over his premises of a State Road leading from ^ 

in the County of , to , in the County of — : — , petitioned for 

by A. B. and others ; now, if the said D. S. shall pay all costs and 
expenses arising from, or in consequence of such appeal, in case the 
award rendered by the jury in the Probate Court shall not exceed 
in amount the award rendered by the jury appointed by the County 
Commissioners, then this obligation to be void : otherwise, to be and 
remain in full force and effect 

Signed and sealed by us, this day of ^ A. D. 18 — . 

Approved: ) I^- S., rSEAL.! 

J. K, Qmnijf Audiior. J C. H., [Seal.] 

[Date.] L.P., [Sbal.] 



18. 

Order of Commissionbrs Establishiko Statb Road, 

Appeal. 

In the matter of the 
petition of A. B., and 
others, for a State Road 

in the Counties of 

and . 

It appearing from the transcript of the record of the proceedings 
had in the Probate Court,' that the jnry appointed therein to assess 

1 For forms in Probate Court on appeal, see Nos. Ill, 112, 118. 
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compensation to D. S.^one of the claimants in this case, has awarded 

him the sum of dollars [commence at f , Form 15, and titterl 

what the order of the Commiseionere may require]. 



19. 

Petition to Beduob Width of Statb Road. 

To the Hon. the Board of Commieeionere of County ^ Ohio: 

Tour petitioners, resident freeholders of said County, respectfully 

represent that so much of the State Road leading from , in the 

County of , to ^ in the County of , as lies within th# 

County of , is of unnecessary width, and that the public conven 

ience does not require that the same should be more ihan forty feei 
wide. 

Tour petitioners, therefore, pray that the necessary proceedings 
may be had to reduce the width of said road accordingly. 

[Date.] 



20. 

NoncB OF Intbntion to filb Petition to Rbduob Width of Stati 

Road. 

Notice — ^Is hereby given that a petition will be presented to the 

Commissioners of County, at their next regular session, to be 

held on the first Monday in ^ A. D.^ 18 — , praying that the width 

of so much of the State Road leading from , in the County cf 

y to J in the County of , as lies within the Coantj of 

— — -, may be reduced to fortjr feet 

r4 weeks]. 
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21. 



Appointment op Yibwess to Bbport on Bbduotion of Width of 

Stats Boar 

In the matter of the 
petition of A. B. and 
others to reduce the 
width of the State Boad 
leading from — , in 
the county of , to 
, in tne County of 

It appearing that said petition b signed by at least twelye rest 
dent freeholders of the County, and that notice of the filing of said 
petition has been given, according to law, it is ordered that C. T., P. 
S. and B. G., three disinterested citizens of the County, be, and they 
hereby are, appointed a committee to view and report, under oath 
or affirmation, as to the utility or inutility of the change proposed 
by the petitioners, and the width which, in their opinion, the publio 
convenience requires that said road should be. It is further or* 
dered that said viewers report to this Board at its next regular session. 



22. 

Oath op Yibwers, and Cbrtipioatb of Oath. 

You, and each of you, do solemnly swear [^ht^ do solemnly , sin* 
cerely, and truly declare and affirm] that you will * faithfully and 
impartially discharge the duties enjoined on you by law, as viewert 
of a proposed reduction in the width of so much of the State Boad 

leading from in the County of — — ,to ^ as lies within the 

County of ^ petitioned for by A. B. and others, according to the 

best of your understanding and ability.* So help you God. [^Or^ 
this you do under the pains and penalties of perjury."} 

[Cbrtipioatb op Oath.] 

The State of Ohio, County, S8: 

On this day of , A. D., 18 — ^ before the undersigned an 
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thority within and for said County, personally came C. T., P. S. and 
R. G., and made oath that they would linseri from* to* above, 
making necessary alterations.'] 

C. L., Justice of Peace, 
[Or other officer."] 
Betnm thie with report of yiewers. 



23. 

Report of Yiewess in an Application to Reduob Width of State 

Road. 

To the Hon. the Board of Commissioners of ' County ^ Ohio : 

The undersigned respectfully report, that being first duly sworn 

they viewed so much of the State Road leading from , in the 

County of — , to -, as lies within the County of , and in- 
quired into the expediency and propriety of the change in the width 
of said road proposed by A. B. and other petitioners ; and, being 
fully advised in the premises, tbey are of opinion that such change 
will be of public utility and that said road should be no more than 
forty feet in width. 

Given under our hands, this . day of , A. D., 18—. 



Time employed : ?• S., )• Viewers, 

Viewers, 1 day each. 



C. T., ] 
P. S., \ Vii 
RG., j 



24. 

Obdeb Reduoino Width of Stats Roar 

In the matter of the ' 
petition of A. B., and 
others to reduce the 
width of the State Road 

leading from ^ in 

the County of , to 

^ in the County of 

• 

The viewers appointed at the last session having reported in favor 
of the change in the width of said road proposed by the petitioner^ 
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and the Board being of opinion that it will be jiut and pwper to 
make snch change, it is ordered that said road be redace4 in width 
from sixty feet, as originally established, to forty feet; and that the 
County Auditor make a record of the same. 



25. 

Pktitiok fob l County Road. 

lb the Hen. the Board of Chmmissionera of County ^ Ohio : 

Your petitioners, resident freeholders of said County, respectfully 
represent, that the public conyenience requires the * location of a 
County Road, along the following described route, to-wit : Beginning 
at [describe the line of the road fully ^ giving the intermediate point$ 
and place of termination']. 

Tour petitioners, therefore, ask that such proceedings may be had 
to establish such road, as may be authorized and directed by law. 
[Date.] 



26. 

Pbtitiok fob Altbbation of Countt Boad. 

Proceed to* in Form 25, and add: Alteration of the County 

Road leading from , to — : — , in said County, as follows : Begin 

ning at [describe the alteration proposed in detail]. 

Your petitioners, therefore, ask that the necessary proceedingi 
may he had to establish such alteration, according to law. 

[Date]. 

[Note. — As so mnoh of an old road as liee between the intersecting 
points of an alteration is, by operation of law, Taeated, it is not neeessarj 
to pray for a vacation of the superseded part of the old road*] 
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27. ■ 

t 

NoviCB OT*. Iktbntion to Presbkt Pstitxon for Location or Al- 

TBRATIOK OF CoUNTY RoAJO. 

Road Noticb. — ^Notice is hereby given that a petition will be pre< 

sented to the Commissioners of County^ at their next session, to 

be held bn the first Monday of ^ A. D., 18 — , praying for the* 

establishment of a Connty Road along the following described route 
in said County, to-wit [detcribe the road as in the petition] : 

[Date]. 

Should ihe petition he for the alteration of a road^ proceed to the* 

and add : Alteration 'Of the County Road leading from , to 

— ^ — , in said County, as follows [describe the proposed alteration 
us in the petition] : 

[Date]. 

Proof that Notices were set up. 

The State of Ohio, County, 88 : 

A. B. being swom says that he set up a notice, of which the 
aboye is a true copy, in the Auditor's Office in said County, and 
like notices in three public places in — township, and three in 
— township, on the day of , 18 — ; A. B. 

Sworn to and subscribed before me, this •>— day of , 18 — * 

[Officer's Signature]. 

Proof of publication pf notice must bo made by the affidavit of the 
printer. 



28. 

Bond nr ApFLioATioir for Establishkent, ALiasjiTioir ob Yaoa.- 

TioN OF County Road. 

Know all men by 'these presents, that we, A. B., H. G., and 
L. S., all of — County, Ohio, are held and firmly bound unto 

the State of Ohio, for the use of the County of , in the penal 

sum of dollars, to the payment of which we do hereby jointly 

and severally bind ourselves, our heirs, executors and administra- 
tor, if de&ult be made in the condition following: 
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Whereas, the said A. B. and others, have filed their petition with 
the Commissioners of said County of , praying for* the estab- 
lishment [or alteration, or yacation] of a County Boad, as followi 
[describe the road or alter cUion as in the petition] : Now, if th^ 
applicants for said rood shall pay into the ^Treasuiy of Baid County, 
the amount of all costs and expenses accruing upon said applica- 
tion, in case the prayer of said petitioners should not be granted, or 
in case the proceedings had in pursuance thereof should not be 
finally confirmed and established, then this obligation to be void: 
otherwise to be and remain in full force and effect 

Signed and sealed by us at ^ this — -^ day of — , A. D., 18— w 

prcenee of / ^ g^' [g^J 



29. 

Entry of Filing Pbtition fob Establishment ob Altbbatiok of 
County Koad, and Obdbb fob Giyino Bond. 

In the matter of the 
petition of A B. and 
others for a County 
Eioad [or alteration of 
a County Boadj. 

The petitioners having made application for the establishmenf [or 
alteration] of a County Road, as follows [describe the road or alter" 
a/ton] : it is ordered that before further proceedings be had upon 
said application, one or more of the petitioners enter iikto a bond in 

the sum of dollars, payable to the State of Ohio for the use of 

— — ^ County, with sureties to be approved by thii^Board, conditioned 
for the payment of the costs and expenses of a yiew, according to 
law. 






• 
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80. 

Appointment of Vibwbbs and Subyetob of a. Countt Eoad ob Al« 

tbbation. 

In the matter of the ' 
^petition of A. B. and 
''others for a County 

lioad [or alteration of 

A County Jtoad]. ^ 

Now ootaea A. B., one of the signers of said petition, and files his 
bond in Vhe sum of ~-'— dollars, payable to the State of Ohio for the 
use of ■ County, with H. G. and L. S. sureties, conditioned for 
paymefnt of the costs iEind expenses accruing upon said application, 
in case the prayer of the petitioners be not granted, or the proceed- 
ings had in pursuance thereof be not finally confirmed and estab- 
Kshed ; Which bond is accepted and approved. And it appearing 
* that said petition is signed by atJij^t twelve freeholders of ^-~ 
County, residing in the vicinity of the proposed road [or alteration] 
and that nbtice of the filing of said petition has been given accord 
ing to law^ it is ordered that C. C, T. H. and M. R, three disinter 
estcd freehold's of the County be, and they hereby are, appointed 
viewers, and J. W ,**lBurveyor, of said road [or alteration] ; and tha* 

they meet at — — , on the •*— day of , 18 — , at 10 o'clock, A. 

M., and after being duly sworn, proceed to the discharge of the du- 
ties uf their sev^al appointments, according to law. It is furthef 
oijdered that^ the County Auditor issue, in the name of the Board, 
the necessary order to the said viewers and surveyor, and that said 
vie.wers and surveyor report their proceedings in the premises U 
this Board, at its next session. 



81. 

Obder to be issued to Viewers and Shrvetob. 

The Stajte ^jOhio, - — (hunty, SB. ' 

To C. C, T. H., M. R. X5RBETING : 

Eaow^ tiiat at the i sesi^ion, .18 — , of the Board of ComBiid* 



'v 
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Bioners of said Countj, a petition was presented by A. R and others, 
praying for the establishment [or alteration] of a County Road, aa 
follows [describe the road or alteration as in thepeiitum] : and that 
such proceedings were had that * said Commissioners appointed C. 
C.f T^ H. and M. R viewers, and J. W. surveyor, of said road [or 
alteration], and ordered that they meet at ' , on the ■ day of 

f 18 — , at 10 o'clock, A. M., and, afier being duly sworn, they 

proceed to the discharge of the duties of their several appointments, 
according to law, and make report, in writing, of th«ir prooeedings 
in the premises, to said Board, at its next session; and that the 
County Auditor issue, in the nam« of the Board, the necessary order 
to said viewers and surveyor. 

You will, therefore, in conformity to «aid order, meet at the 
place and time designated (or within five daye thereafter), to view^ 
survey and lay out said road [or alteration], and also determine 
whether the public convenience requires that saidroad, or any;pairt 
thereof, shall be sixty feet in width, axid if not^ what width wiU 
suffice. 

After having discharged all the duties enjoined on you by law an^ 
this order, you will make out and deliver to the County Auditor, on 

or before the day of — ^, 18 — , a fjuU report^ in writing, of youi 

proceedings in the premises. 

The Board of Commissioners of ^— — County, Ohio. 
[Da*e.] By J. K. -*— , Auditor. 

Aoeompanying this order should be, separate, a printed snmmary of the 
duties of viewers and surveyors, made from Chapter III, Section III, of 
*J '^ this volume. But to prevent mistakes, and guard against informal re- 
^^ ports, it will be better if the oommissioners purchase several copies of this 

book, to be used by viewers and surveyors, and to be sent out (the instruo- 
tions and forms being properly marked) and returned, with each order foi 
the view of a road. * 



82, 

NoTIOB TO YlBWBBS AND SuBYBTOB OF A. CoUNTT BoAD, OB AXTBRA- 

TION. 
lb , 

You ai^ hereby notified that you have been appointed by thi 
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Commissioners of County, one of the viewers [or surveyor] of 

a County Koad petitioned for by me and others, and that the ord<« 

of said Commissroners directs you to meet at , on the day 

of , 18 — f -at 10 o'clock, A. M., to discharge the duties of your 

appointment 

[Date.} A. B., FHnc^Mi FtUHoner. 



88. 
NoTicn TO Landownsbb of thb Tdib and Plaoh or Holdino a 

ViBW. 

Ta G. G., D. a AND A. R : 

Yoa are hereby notified that the yiewers and surveyor of the 

County Road petitioned for by me, and others, will meet at , on 

the day of , 18 — :, at 10 o'clock, A. M., to enter upon the. 

discharge of their duties. 

[Date.] A. B., PHneipal Petitioner. 

[Pboof of Sbryicb.] 

The State of Ohio, Covnfy, SS. : 

A. B., being sworn, says that he served a notice, in writing, of 
which the foregoing is a true copy, upon G. G, D. S., and A. R, on 

the day of , 18 — [at least six days before the time for 

holding the vtew]. 

[Signed.! ^ B. 

Sworn to and subaeribed before me, this day of ^ A. D. 

18 — J. C, Justice of the Peace, 

[Or other officer.'] 

A copy of the foregoing notice, with proof of service, should be handed 
the viewers, to be returned with their report. 
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84. 

KOTIOB TO NON-RBSIDBNT LANDOWNERS, OF THE TIHB OF HoLDINO A 

YiBW, TO BB Published in a Newspapbb. 

Notice. 
To : 

Ton are hereby notified that at the — ^ session^ 18^—, of the Com* 
missioners of ■ County, Ohio, A. B. and others filed their peti- 

tion for a County Road [or the alteration of a County Road], as 
follows [describe the road or alteration at length] : That viewers 
and a surveyor of said road were appointed by said Commissioners; 

and that said viewers and surveyor will meet at , on the 

day of , 18 — ^ at 10 o'clock, A. M., to enter upon the discharge 

of their duties. A. B., Principal Petitioner. 

[DatcJ [4 weeks]. 

Proof of the publication of this notice must be made by the aflSd&vit 
of the printer ; and a copy of this notice, thus verified^ most be handed 
the viewers^ to be returned with their report. 



85. 

Oath of Viewers, Surveyor, etc., of a QovttTt Road. 

Tou do solemnly swear [or, you do solemnly, sincerely and truly 
declare and affirm], that you will faithfully and impartially discharge 
all the duties enjoined on you by law, as viewers [or, as reviewers, 
OTy as surveyor, or as chain-carriers, or^ as marker], of a County 
Road petitioned for by A. B., and others, according to the best of 
your understanding and ability. So help you God. [Or, this you 
do under the pains and penalties of perjury.] 

See next form for oertifioate of oath. 



86. 

Certificate of Officer who Administers Oath to Viewers, ETa 
The State of Ohio, — County, SS: 
Oa this day of , A. D., 18 — , before the undersigned 
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authority within and for said County, personally came G. C, T. H. 
and M. R. viewers, J. W., surveyor, P. D. and L. D. chain-carriers, 
and T. M., marker, of a County Road, petitioned for by A. B. and 
others, and were by me severally sworn faithfully and impartially to 
discharge the duties of their respective appointments. 

H. C, Justice of the Peace. 
[Or other officer.'] 



87. 

AppLIOATIOir Bt A IiAKDOWNBB FOB THB ASSBSSIIHNT OV CoUPBN 

BATION AND DaXAOBS. 

To the Viewers of the County Road petitioned far hy A. B, and 
others : 

The undersigned respectfully represents that he is the owner of 

the following described real estate situate in the County of and 

State of Ohio, to-wit [here describe property in fuU\ : over which 
it is proposed to locate said road. He, therefore, claims compensa* 
tion for so much of his land as may be appropriated to said road, 
and damages for the injury which the premises from which snob 
Appropriation is made will sustain by the location of said road. 

'[Date]. G. G. 



88. 

Report of Yibwers akd Subvbtob of a Couktt Road. 

To the Hon. the Board of Commissioners of County^ Ohio : 

The undersigned, viewers of a County Road petitioned for by A. 
B. and others, submit the following report : 

That in pursuance of the order issued to them, they, with J. W., 
the surveyor of said road, met at the time and place specified in 

said order, to wit: at — •, on the day of ^ 18 — , at 10 

o'clock, A. M., and being first duly sworn, proceeded to the dis- 
charge of the duties of their appeintmeni^ [Should there be a 
vacancy in the committee insert here the following : That *— — , one 
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of the viewers, being unabl« to attend within the time limited for 

holding the view, they filled the vacancy by the appointment of ^ 

a disinterested freeholder of said county, who appeared, and was duly 
sworn to a discharge of the daties of viewer.] That they selected 
and took to their assistance P. D. sod L. D., as chain-carriers, and 
T. M., as a marker, who were also sworn to discharge the several 
duties of their appointments. 

That they fixed, as the initisj point of said road [or alteration], a 

stone [or other mark'] at , and starting thence laid out said road 

[or alteration] and caused the same to be surveyed along the fol- 
lowing described route [Here ffwe the line ^ the road^ as surveyed, 
from commencement to termination, specially mentioning the ifder" 
mediate points'] : * being as near the route proposed by the petition- 
ers as, in the opinion of the undersigned, " a good road can be made 
at a reasonable expense, taking into consideration* the utility, con- 
venience and expense which will result to individuals, as well as the 
public, if said road, or any part thereof, should be established." 

That they are of opinion that said road ought to be established, 
because the public convenience requires it, and a good road can be 
made along the line surveyed at a trifling expenditure of money and 
labor. 

They are further of opinion that the public convenience will be 
fully subserved if said road is established thirty feet in width. 

[Should the report he adverse to the location of the road, follow 
the foregoing form to the *, and add : That they are of opinion said 
road ought not to be established, because a good road can not be 
made on or near the line proposed by the petitioners, at a reasonable 
expense, and the little importance of such road to the public would 
not justify the expense and labor of opening it, and keeping it in re* 
pair. Besides, irreparable damages would be done to the premises 
of several landowners by the location of said road]. [These rear 
sons may be altered according to circumstances]. 

Given under our hands this ■ day of—-, A. D., 1&— % 

Time employed : 1 CO. 

Viewers, 2 days each. T. H. J- Viewers. 

Surveyor, 2 days. > M. R 

Chain-carrier^, 1 day each. 
Marker, 1 day. 

The viewers of the County Road petitioned for by A. B. and 
others further report, that the following named persona presented 
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their 'v^itten applicatidner fot cdnfpensation and dtunages by reason 
of the location of said road over their premises, tio-wit : T. B;, S. H. 
and N: ^. That' having carefully examined the route of said road 
over the lands of said claimants; th^ do award and determine that 
compensation be made to said claimants, for the property sought to 
be appropriated, as follows : 

To T. B., in the sum of dollars ; 

To S. H., in the sum of — ^ dollars ; 

To N. H., in the sum of — dollars ; and 

To B. B., a minor, over whose lands said road is also located, in 

the sum of • dollartft al) which assessments are made without 

deduction for benefits to any property of said owners, on account of 
the location of said road. 

They do also assess and detetmine that the following sums be paid 
to claimants, for the injury or damage which their several tracts will 
sBstain by reason of ths location of said road through the same, 
to-wit : 

To T. R) dollars ; and 

To S. H., dollars, in which amounts their several premises 

will be rendered less valuable by such location. 

The other claimants are not, in tite opinion of the undersigned, 
entitled to the payment of incidental damages, as their property is 
not injured nor rendered less valuable, by the laying out of said 
road through the same. 

Given under our hands, this — - diiy of A. D., 18 — , 

c. a ) 

T. H. y Viewers. 
M. R. J 

[Report op Survbyoe.] 

Plat and survey of a County Road petitioned for by A. B. and 
others, made under the direction of the viewers of said road. 



[Here should be inserted a oorreot plat of the entire road, showing the 
bearings and distances, and the beginning and ending of said road. It 
should also indicate the lines of the seyeral tracts of land (where known) 
across which the road has been surveyed, with the distance which the 
same was laid out over each tract, and the location of any buildings that 
may be upon or near the line of the road. Then should follow the field 
notes, and & description of the monuments and marks denoting the eom- 
meneement and termination of the road, and each mile of the route, with 
its number : also the beariagft sad distanoes.] 
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I ccf^tify that the foregoing is a correct plat, and return of the 
survey of said road. 
[Date.] J. W., Surveyor of said road. 



89. 

PUBLIO RbaDIKG of BbFOBT of Y™WSB8| in FaYOB of LOCLITION OF 

BOAD. 

In the matter of the 
petition of A. 6., and 
others for a County 
Road [or alteration of 
a County Boad]. 

* The viewers having reported in favor of the establishment of 
said road, said report was this day publicly read, for the first time. 

For a memorandum of the second reading of the r^ori^ follow the 
foregoing form to the *y and add : The report of the viewers in re* 
lation to the establishment of said road was this day publicly read ; 
being the second reading of the same. 



40. 

Ordbb Establishing Boad, whbn no Damaobs CLADiBn. 

In the matter of the 
petition of A. B. and 
others for a County 
Road [or alteration of 
a County Road]. 

The report of the viewers in relation to the establishment of said 
road, having been this day publicly read (being the third reading of 
the same), and no objections being made, nor damages claimed, nor 
petition for review^ filed, and the Board being of opinion that* said 
road, as laid out and surveyed, will be of public utility, it is ordered 
that the reports of said viewers, with the survey and plat of said 
road, be recorded, and that said road be established a public high- 
way, thirty feet in width. It is further ordered, that the County 

1 For entry in case a petition for review is filed, see No. 46* 
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Auditor U9ue an order, in the name of the Board, directing the trus- 
tees of — ^ and — Townships to cause said road to be opened, 
according to law. 

Should a portion, onljfy of a road, he established, /oUow the form 
to the *, and say : The whole of said road, as laid out and surveyed, 
will not be of public utility, but that so much of the same, as lies 
between the following points, to- wit [describe that portion of the 
road which it is designed to establish] : will be useful to the public, 
and that said road is ci^ble of division, it is ordered that the afore- 
said useful part of said road be established a public highway, and 
that the report of the viewers, and the plat and survey of said road 
be recorded, according to law, and add clause /or order to trustees 
to open the part established. 



41. 

Obdbb Establishing Road, when Damages have been Claimed 

AND Assessed. 

In the matter of the 
petition of A. B. and 
others for a County 
Boad [or alteration of 
a County Koad]. 

The report of the viewers in favor of the establishment of said 
road was this day publicly read, being the third reading of the same. 
And said viewers having filed a separate report, in writing, of the 
amount of compensation and damages which they have assessed to 
landowners, by reason of the location of said road through their 
several premises, said report was also publicly read. And the 
Board being of opinion that the compensation and damages awarded 
by said viewers to the several claimants, to-wit : 

To S. H., dollars compensation, and dollars damages; 

To T. B., etc., 
is reasonable and just*; that said road will be of public utility 
and of sufficient importance to the public to justify the payment of 
said compensation and damages out of the County Treasury ; and no 
petition for review being filed, it is ordered that the County 
Auditor draw his order upon the County Treasurer, in favor 
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of said claimants, for the amount of compensation and damages 
80 awarded to them, respectively; that the several reports of 
the viewers, with the survey and plat of said road, be recorded, 
and that said road be established a pabli^ highway. It is ftir- 
ther ordered, that the County Auditor 'issue, in the name of the 
Board, an order to the trustees of Township, and — ^ Town- 
ship, directing them to cause said road to^ be opened according to 
law. T. B. gives notice of appeal from the location of the load, 
and the assessment of compensation and damages. 

Should the Board order the payment of eompengaUan and dam* 
age* by the petitioneray folhto the foregoing fyrm to the *, and then ; 
but that said road is not of sufficient importance to the public to war* 
rant the payment of said compensation and damages out of the 
County Treasury, it is ordered that the petitioners pay, or tender to 
pay, the several claimants, forthwith, the. amounts so as aforesaid 
assessed to them, and .that no further proceedings be had in the 
premises, until such payment or tender shall have been made. 

\^Then ehoutd follow an additional ordpr^ thuB:!^ 

In the matter of the. ) 
petition of A. B., etc. j « ^ 

It appearing that the petitioners have paid S. H. and T. B., two 
of the claimants, the amounts awarded to t^em, respectively, by the 
viewers, and have tendered to N. H. (and . upon his refusing to ac- 
cept, have deposited in the County Treasury, subject to his demand), 
the amount of compensation and damikgee awarded to him by said 
viewers ; and the Board bein^ of opinion that said road will be of 
public utility, and no petition for review ' being filed, it ^s ordered 
that t^e several reports of Uie viewers, with the survey and plat of 
said road, be recorded, and that aud road be established a public 
highway, thirty feet in widtk It is further ordered, that the County 
Auditor issue, in the name of the Board, an order to the Trustees 

of and -^ — Townships, directing them to cause said road, to 

be opened, according to law. 

Shoald a part of the road, only, be OBtablished, mo Form 40. Should 
the order relate to the establlshoent of an alteration of a eounty road, 
the foregoing forms can be readily altered to stiit sueh case. 

1 For entry in ease a petition for review is filed, see Form No. 46. 
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42. 

Obp9b Bbfubin^ to £isxabli8h a Gottxtt BoiD. 

In the inatter of the ^ ^ " 
petition of A. B. and { 
others for a County x ' 
Head [or^ for alteration i 
«f a C^ant^ Road.] -) m^ 

* The Board being of opinion, after due consideration, that said 
road is nnnecessaryi and not required by the public convenience,* 
it is ordered that said petition be dismissed, without further pro- 
ceedings, and that the petitioners pay th^ costs and expenses that 
have been caused by their aforesaid application. [^Should the re- 
part of the viewers be adverse to the eeto^Ushment of the roady omii 
all between * and *, and insert ike following : The viewers having 
filed their report, wliereby it appears that they are of opinion that 
said road outfht not to be established a public highway]. 

I 



43. 



Obdbb to Township ^rustebs to Opbn Road ob Alteration. 

Commissioners' Ofpiob, County, Onio, • 

18—. 

To the Trufftees of' TowMhip^ in said County: 

Whereas, by the final order, of the Board of Commissioners of 
said County, at their — session, 18 — ^ upon the petition of A, B. 
and other resident freeholders of said County, a County Road, thirty 
feet in width, was established, and recorded, along the following de- 
scribed route, to-wit [describe the road as surveyed and located'] : 

Tou are, therefore, hereby directed, to cause the supervisors of 
the several road districts in your township, through which said road 
has been established, as aforesaid, to open the same, l^irty feet wide, 
through their said districts, without delay, according to law. 

The Commissioners of '— — County, Ohio, 

By J. K; AudUor. 
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44. 



PsTITIOir FOB RbTIBW of ▲ COUNTT BOAD. 

To the Hon. the Board of Commissioners of Count^fy Ohio: 

Toar petitioners, citizens of said County, respectfully represent 
that they are informed that the yiewers of the County Road peti 
tioned for by N. H. and others, have reported in favor of its estab* 
lishment; and your petitioners being of opinion that said road is 
wholly unnecessary [or other reason for filing the petition'jf ask 
that a review of said road may be granted, according to law. 

[Date.] 



46. 

Bond to Obtaw Obdbb fob Reyibw. 

Follow Form No. 28 to *, and add : A review of a County Road 
petitioned for by N. H. and others, along the following described 
route [describe it as in the petition and report of viewers^ : the view 
ers of which have reported in favor of its establishment Now if 
the said applicants for a review shall pay all the costs and expenses 
of such review, in case said road be finally established, then this 
obligation to be void : otherwise to be and remain in full force and 
effect 

Conclade as in No. 28. 



i 46. 

i 
Appointmbnt of Rbtibwbbs. 

In die matter of the 
'petition of N. H. and 
others for a County 
Road [or the alteration 
of a County Road]. 

The report of the viewers of saicF «)ad in favor of the establish- 
ment of the same, having this day been, for the third time, publicly 
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read/ now come A. B. and others, citizens of — — County, and file 
their petition for a review of said road. Whereupon it is ordered 
that one or more of said applicants for a review enter into a bond to 

the State of Ohio, for the use of said County, in the sum of dol« 

lars, conditioned for the payment of the costs of such review in case 
said road be finally established, with sureties to be approved by this 
Board. 

[Then should follow an addiiiondl order thu» ;] 

In the matter of the ' 
petition of A. B. and 
others for the review of 
a County Road petition- 
ed for by N. H. and 
others. 

Now comes the said A. B. and files his bond with H. G. and L. S., 
sureties, executed in accordance with the former order of the Board, 
which is accepted and approved. And it appearing to the Board, 
that the petitioners for a review are citizens of ■ County, and 
that the prayer of said petitioner is just and reasonable, further 
proceedings under the original petition are suspended, and it is or- 
dered that L. D., P. K, S. S., T. B. and M. N., five disinterested 
freeholders of said County be, and they hereby are, appointed a com. 
mittee to review said road, and report thereon to this Board at its 

next session. It is further ordered that said reviewers meet at ^ 

on the day of , 18 — , at — o'clock forenoon, and that the 

County Auditor issue, in the name of the Board, an order to said 
reviewers, according to law. 

i 



47. ? 

Obdbb to bb Issttbd to RbyhgeWbbs. 

FoUow Form Ko, 31 (exc^t as to names) to the *, viewers of said 
road were appointed, who reported in favor of the establishment of 
the same, and, thereupon, oU petition of A. R and other citizens of 



1 In cote damagu were auemed, add here : and the report of said vieweri 
in relation to the asseBsment of oompensation and damages having been 
alio pnblidly read. 
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,jiaid Coant^, L; D., P. K, & 8., T, B. and M. N., were appointed 

. to revieF tbe same, and were directed to meet at ^, on the — « 

4ay of , 18-T-, at — o'clock, A. M., and after being duly sworn, 

to proceed to tbe discbarge of their duties, according to law, and 
make report of their proceedings to said Bos^, at its next session. 

You will) therefore, in conformity to said order, meet at the plaQe 
and time designated (or within five days thereafter), to discharge 
the duties of reviewers, as aforesaid ; and after having examined the 
route surveyed for said road by the former viewers, you will report to 
said Board, in writing, your opinion in favor of or against the estab* 
lishment of said road, with your reasons therefor, qu or before the 

first Monday of , 18 — . 

The Board o^ Commissioners ef — County, Ohio, 

[Date]. By J. K, Auditor, 



48. 
N'oTioB TO Principal PsntioNER for thb Road, op the Holding 

OF A RSVIBW. 

To K H . 

Tou are hereby notified that the reviewers of the County Road 
petitioned for by you and others, will meet at — , on the — day 

of , 18 — , at — o'clock, A. M., to enter upon the discharge of 

their duties. 

[Date.] A. B. and others, 

PtiiUonerH for Beview. 

Add proof of lervioe as in Form No. 83 ; and hand a copy of the no- 
tice, with proof of service, to tho reviewers, to be returned with their re- 
port* 



49. 

Notice to Reviewers of the Time and PLAoie of Meeting. 

See Form No, Z2^ fulbaiituHng reviewers for "viewers," and A. 
B. aod others^ petitixmers for said review, /br "A. B., principal pe* 
titioner." 
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50. 
Oath of Beyibwbiul 



See Form No. 35. 



51. 

% 

Cbbtifioatb of Oath of Reyibwbbs. 
See Form No. 36. 



52. 

Report of Rbyibwebs of a Gouktt Road. 

To the Hon. the Board of Commissioners of County j Ohio : 

The andersigned, reviewers of a County Road petitioned for by 
N. H. and others, respectfully report : 

That in pursuance of the order issued to them they met at the 

place and time specified in said order, to-wit : at — — , on the 

day of 1 18 — , at — o'clock, A. M., and after being first duly 

sworn, proceeded to discharge the duties of their appointment 
[^Should there be a vacancy in .the committee^ see Form No, 38.] 

That after having examined the route of the road, as laid out and 
surveyed by the former viewers, they are of opinion that said road 
ought to be established, because the public convenience requires 
^e same, and a good road can be made, at a reasonable ezpensei 
and without causing serious injury to individual landowners, along 
the route assigned to the same by said viewers. 

{^Should the report be adverse to the road^ see Form No. 38.] 

Given under our hands, this day of , A. D., 18 — , ' 

L. D., 
Time employed: P. K., 

deyiewers, each, one day. 8. S., 

T. B., 
M.N., 



Beviewert, 
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63. 



ObDBB EsTABLUHOrS BoAD ARSK BliTIBW. 



1 



In the matter of the 
petition of A. B. and 
others, for the review 
oF a County Road peti- 
tioned for hj N. H. 
and othera 

The report of the yiewers and reviewers being in favor of the es- 
tablishment of said road. [^Befer to Forms 40, 41, 42 and 43, /or 
entries to be madey etc^ to make the record accord vnth the facts. 
Should the road be established^ upon review^ an order /or costs may 
oe madCj as follows :] And it is farther ordered that the said A. B. [or 
other of the petitioners for the review who gave bond] pay into the 
County Treasury the costs of said review, and upon failure to do so 
that his bond be proceeded against [Should 'the report of tht 
reviewers be. adeerse to the road^ the order may he ;] And it is fur 
ther ordered that the said N. H. {or other of the original petitioners 
whose names appear in the bond first fiXeS\ pay into tbs County 
Treasury the costs of the view, survey and review of said road, and 
opon fulure bo to do, that his bond be proceeded against 



54. 

Orqeb fob Review of a Road, thb Plaob of Beginsikc^ oft TBUt 

COUBSB OF WBrOfi HAS BBCOMB UNOBBTAIlT. 

It being made to appear to the satisJTaction of the Board that the 
place of beginning, and true course, of a County Road located upOn 
the petition of A. B. and others, along the following described route 
[describe it as established]^ has become uncertain, it is ordered 
that H. H., C. D. and S. P., three disinterested landholders of the 

County of , be, and they hereby are, appointed a committee of 

reviewers and J. W<, a surveyor, to review and straighten said road, 
if they shall deem the same necessary, and that they meet at ■, 
on the day of , 18 — , at — o'clock, forenoon, and after be- 
ing duly sworn, proceed to the discharge of their several appoint- 
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ments, aecotdhig to law. It is further ordered that said reyiewert 
and sarveyor make report of their proceedings in the premises, to 
this Boaird, at its next session, and that the County Auditor issue 
to them, in the nam® of the Board, the necessary order. 



55. 

ObDBB to BeYDSWERS AKD duBYBTOB IN PBBOBDIKO CaSB. 

See Form No, 31, for a general form of order which maif he 
readUjf altered to ewU this case. 



56. 

Oath ov Rbtibwbbs, and Cbbtifioatb of Oath, whbn Goubsb or 

Road unobbtain, sTa 

See Forms Nos. 35 and 36. 



57. 
Rbpobt of Rbyibwbbs and Subyetob of Gountt Road, thb 

GOUBSE OF which HAS BBOOMB UNCERTAIN, ETa 

(b the Hon. the Board of Commiasionere of Cbunfy, Ohio : 

The undersigned, reviewers of a Ck>unijy Road petitioned for by A. 
tiw and others, the place of beginning and true course of which hae 
beeome uncertain, req;»eetfiilly report : 

That [^ follow Form SSio the *']^ being the route assigned to said 
road by the original viewers ; and that they caused the course of 
said road to foe ecnrrectly surveyed, and distinctly marked, tiirough- 
ont, as required by law. ^Should theyjind^ upon view and survey^ 
that the road^ ue ueed^ ii on the correct Ztne, they may report that 
bavii^ viewed and surveyed said road the whole distance, we find 
that the same, as now used and traveled, is on the Une assigned to 
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it by the original yiewers, and, therefore, do not deem it necessary 
to make farther report in relation thereto.] 
Given under oar hands, this day of j A. D., 18 — •. 



H.H. ) 
Time employed : ] C. D., [• 

Reviewers, one day each. V S. P., j 

Surveyor, one day. j 



RcncwcTM, 



Ifor form of Surveyor's report, loe No. 88. 



58. 

Ordbb of Commissioners upon report of Rbvibwbes to Deter- 
mine THE True Course of a County Road. 

The reviewers appointed to view and survey the County Road lo- 
cated upon petition of A. B. and others, the place of beginning and 
true course of which has become uncertain, having filed their report, 
with a plat and survey of said road, it is ordered that said report, 
plat and survey be recorded, and that the lines of said road, as es- 
tablished by said reviewers, be henceforth taken and received to be 
the true course of the same. 



59. 

Petition of a Landholder for Authority to Change the Route 

OF A Road Through his Premises. 

To the Hon. the Board of (Jommissioners of Counttf, Ohio: 

Your petitioner, B. B., respectfully represents that he is the owner 
of certain real estate in said County through which the County [or 

State] Road leading from to , is located. That the course of 

said road through said real estate is such as to do him great injury [or 
give other reasons for a change^, and that by changing the route of 
the same, through said lands, as follows [describe the proposed 
cJiange"] : the aforesaid objection will be removed, and said road will 
be placed upon as good ground as at present, without increasing 
the distance to the injury of the public. He, therefore, prays thai 
such proceedings may be had as are required by law, to make the 
aforesaid change in the line of said road. 
[Date.] B. R 
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60. 

NoTiCB OF Filing Pbtition bt Lakdowkbr, fob thb Altbbatios 

OF A Road Through his Pbbuisbs. 
See Form No. 27. 



61. 



Bond in thb Fobbooing Cashl 
See Form No. 28. 



62. 

Entrt of Filing Pbtition by Landownbb fob a Ghangb in thb 
RouTB OF A Road Through his Prbmisbs, and Ordbr for a 
Bond. 

In the matter of the 
petition of B. B. for a 
change in the route of 
a County Road through 
his premises. 

The said applicant having filed his petition, praying that the course 
of the County Road leading from — • to , where the same 
passes through his premises, may be changed as follows [describe 
the proposed alteration} : leloae as in No. 30]. 



63. 

Appointhbnt of Yibwbbs and Survbtor whbn Landownbb Pbti- 

TIONS FOB A ChANGB IN THB RoUTB OF A ROAD THBOUGH HIS 

Prbmisbs. 

In the matter of the 
petition of B. B. for a 
change in the route of 
a County Road through 
his premises. 

Now comes the said petitioner and files his bond in the sum of 
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— - dollars, payable to the State of Ohio for the use of—-— County, 
conditioned according to law, with ■ and ■ sureties ; which 

is accepted and approved. And it appearing that notice of the filing 
of said petition has been given, according to law, it is ordered [clo9€ 
OB in No, 30]. 



64. 

ObDBB to YiEWB&B and SuftYBTOB IN THB FoBBGOIKG CaSO, 

See Form No. 31. 



65. 

Oata 09 YiBtnsKs ASt) SmtTBTOBiN TEra FoBOoiNO Cass, aind Obb 

tiFiOATB cfF Oath. 

See Nos. 35 and 36. 



66. 

Rbpobt of Yibwbbs and Subyeyob, upon Altbbation of a RoAIf 
Pbtitionbd fob bt a Landowneb, as in Fobm No. 59. . 

Ih th» Son. the Board of Commiasumers of County^ Ohio : 

The undersigned, viewers of an alteration in a County Eoad pro 
posed by B. B., through his premises, respectfully report : 

IFollow Form No. 38 to the * and add:'] That the length of said 
road will not be increased [ovy if increased^ say how much"] by the 
proposed alteration ; that said alteration wiU place the road on as 
good ground as the same now occupies; and that, in their opinion, 
said alteration ought to be established, for the reasons contained in 
the petition of the applicant {^Should the report he adverse to the 
prayer of the petition^ so state, with the reasons for the same,'\ 

Given under our hands, this day of ■ A. D., 18 — ; 

Time employed : C. C, ] 

Viewers, 1 day each. T. H., V Vitwere, 

Surveyor, 2 days. M. R, J 

For report of •arv«yory lee Form Ho. S8. 
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67. 

t)RDBR OF GOUMISSIONEBS tJPON BBTURN OF THB RbPOBT OF TH« 

YlBWBBS, IN THE FORBQOINO GaSB. 

In the matter of the 
petition of B. B. for a 
change in the route of 
a Road through his 
premises. 

The ^ewerrs harhig %led their report, ivherehy it appears ^nt the 
distance [or length] of said road will not be increased to the injury 
of the public, by the change in the -same proposed by the pietTtioner ; 
that said alteration will not place said road on worse ground than it 
at present occupies ; and that, in their opinion, said alteration ought 
to be granted ; and the Board concurring in said opinion, it is or- 
dered, that upon satisfactory proof being made that said alteration 
has been opened a legal width, and that the same has been made 
equal, in all respects, to the old road, for the convenience of traTel- 
ers, such further proceedings be had as ore required by law to es- 
tablish said alteration a public highway. 



68. 

Final Ordbb of the Commissionbbs in thb FORBoomft Gasb. 

In the matter of the 
petition of B. B. for a 
change in the route of 
a road through his 
premises. 

It appearing to the satisfaction of the Board that said applicant 
has opened the alteration petitioned for by him a legal width, and 
has made the same equal, in all respects, to the old road, for the eon- 
Tenience of travelers, it is ordered that said alteration be estab- 
lished a public highway ; that the proceedings had in the premises, 
with the report of the viewers, and the plat and survey of said al- 
teration, be recorded ; and tliat so much of the old road as lies be- 
tween the interseeting points of said alteration be vacated. It is 
further ordered that said applicant pay the costs of the view, survey 
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and return of said alteration, and in default of his so doing his hond 
be proceeded against [Or, an order may be made for the payment 
of costs out of the County Treasury ^ if the alteration established is 
of sufficient advant<ige to the public to warrant it 



69. 
AFPODrniBirT of Yibwbbs akd Surtstob of Boad ok Gouhit 

LiKB. 

See Forms Nos. 3, 4, 29 and 3a 



70. 

Obdsr to Virwebs and Surybtor of Road ok Gouktt Likb. 
See Forms Nos. 5 and 31. 



71. 

Oath ofYibwbrs akd Surtstor of Road ok Govktt Likb, akb 

Cbrtifioatb of Oath.^ 
See Form Na 35. 



72. 

Rbpobt of Yibwbrs akd Surybtor of a Road ok a Gouktt 

Likb. 
See Forms Noa 8 and 38. 

IThe surveyor must sign the report as a viewer^ alsoJ^ 

' For forms of notice to riewers, sarreyor and landowners, see Nos. $S| 
88 and 34 ; and for application for damages, see Forms Nos. 11 and 87. 
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73. 

Obdbb of Gomhissiokebs Establishing Boad on Gountt Link 
S»e Forms NO0. 15, 40, 4L 



74. 

Obdbb of Tbustbbs Appointing onb of thbib nuhbbb to ^ opbn 

Boad on Co^ntt Linb. 

It appearing fvem the order of ihe Commissiotiers of «— ' — County, 
tiiat a road has been established on the line between the ConntieB 

^f aad "" ^ between the Townships of ■ and » in said 

Gotiiity of *— , and the Townships of — and in said 

Ooanty of ^^-'-^; it is ordered that S. T., a member of this Board be, 
and he hereby is, appointed to meet the trustees appointed by the 
Boards of the other Townships named [the oldest Ihwnship intet- 
€8tedjixe8 the Hme andphace of meeting ; this may be inserted herSy 
as foliows: at , on the — day of—, 18 — ,], for the pur- 
pose of assigning a sufficient number of persons to open such road 
and keep the same in repair, dividing the road in such manner that 
the persons so assigned may work under the orders of the superyi- 
iom of the townships to which they respectiiply belong. 



75. 

Pstition to Altbb thb linb oir. a Statb ob Countt ICoad, whbn 

WASBlzb, AWAY. 

To the Board of Trustees of^ ■ ^oton^Atlp/— — Omnfy, Ohio : 

Your petitioners, resident freeholders of said Township, respect- 
fully represent, that the line of the County [or State] Boad, lead- 
ing from — to f through said Township, has been washed 

aWay [or injured or destroyed], at [stating theplace]i and that, m 

- 

3 For order to trastees, directing the opening of a road on a eonnty line, 
aee Form Ko. 4S. 
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the same can not be so repaired as to make it fit to be traveled, it 
will be necessary to change the route of said road, and locate the 
same upon better and safer ground. 

Tour petitioners, therefore, ask that such proceedings may be had 
as are required by law to alter the line of said road, accordingly 
[Date.] 



76. 

Ordbb of Tbttstbbs whbn Boad Washed awat. 

A. B. and other resident freeholders of — Township, hay- 
ing filed their petition, representing that the line of the County [or 

State] Road leading from to ^ through said Township, has 

been washed away [or injured, or destroyed], and asking that said 
road may be so altered as to place the portion injured upon better 
and safer ground, and it appearing to the Board that the prayer of 
«aid petitioners is reasonable, it is ordered that a view and examinar 

tion of said road be had, by this Board, on the day of , 

18 — , and that J. W. be appointed surveyor to aid in the same. 

[NoTB. — The proceedings had by and before the tmstees, in snoh easeSy 
are the same as where viewers are appointed upon a petition for a eonnty 
road. The same notice shonld be given to landowners (see Form No, 33) 
of the time of holdin^^ the view, and like petitions foi/oompensation 
and damages (see Form Ko. 87,) mast be presented, as in applications for 
county roads. The surveyor must be sworn to a discharge of his duties, as 
in the case mentioned. See Form ISo, 35.] 



77. 

Rbpobt of Trustees to the Countt Commissioners, in Relation 
TO THE Alteration of a Road the Line of which has been 
Washed away. 

To the Eon. the Board of Commissioners of County^ Ohio : 

The undersigned, trustees of Township, in said County, re> 

spectfuUy report: 
That upon petition of A. B. and other residents of said Toynt 
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ship, ihey took to their aid J. W., as surTOjor {ytho was duly sworn 

to discharge the duties of his appoiDtment), and on the day 

of , 18 — (being the time fixed by them for that purpose), they 

proceeded to examine a County Road, leading from to ^ 

through said Township which had been injured at [mentioning the 
place"]^ by the washing of [state wTiat'] ; and being of opinion, upon 
examination, that said road had been so much ii^jured at the place 
mentioned, that the public good required a change of the same, they 
thereupon laid out and surveyed an alteration of said road, along 
the following described route [describe if] : whereby said road is 
placed upon better and safer ground than before. 

Given under our hands this — day of , A. D., 18 — , 

[Signed by the Trustees."] 

For Form of report when eompensation and damages are claimed and 
aMOMed, see Ko. 88. 

For Form of surveyor's report, see No. ZS, also. 



78. 
Orders of Cohmissionbrs in foregoing Case. 

[Upon receiving the report of the trustees relative to their prooeedings 
when a road has been washed away, the commissioners will make the same 
orders as if the report were made by the viewers of a county road. See 
Forms 89, 40.] 



Petition to Yaoatb County Boad.i 2 
To the ffon. the Board of Commissioners of County ^ Ohio : 

Your petitioners, freeholders of said County, residing in that part 
of the County through which the County Road leading from — -— 
to f established on petition of A. B. and others, passes, respect- 
fully represent that said road has become useless, for the following 



1 For petition to vacate a road dedicated to public use by private Individ- 
nals, see Form No. 92. 
I The same form is applicable to the vacation Of Stale Road. 
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reasons: 1. A road upon a nearer and better route, betw^een tihe 
aforesaid points, has been established. 2. On acHcoont i>f the many 
hills upon said road, the same is no longer traveled. [^Alterreeuons 
tc correspond with facts.'] 

Wherefore your petitioners pray that Baid road may be vaoated. 

[Date]. 



80. 

Bond nr Pbtitioni toVaoati Countt^ Roads. 
See No. 2a 



81. 

Notice op Intention to File Petition to Vacate Countt^ Boaix 

Follow Form No. 27 to the *, tmd add : Vacation of a County 

Road leading from to , for the reason that the same has 

become useless to the public. 

[Date.] 



82. 

Reception and First Reading of Petition to Vacate OoimTY'RoAD 

In the matter of the 
petition of A. 6. and 
others to vacate a Coun- 
ty Road. 

The applicants, [insert number of signers'ly freeholders of 

County, residing in that portion of the County in which a 

County Road established on petition of A B. and others, leading 
from to , is located, having filed their petition for the vaca- 
tion of said road, it is ordered that before further proceedings be had 
upon said application, one or more of the petitioners execute to 
the State of Ohio, for the use of the County, a bond in the sum of 
dollars, condit^ned according to law, with sureties to be ap- 
proved by this Board. 



1, 2, 3 Or State. 
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[Then should Jhllow an edditional order thus:'] 

In the matter of the 
p»tition of A. R and 
others to vacate a Coun- 
ty fUtod. 

The said A. B., now comes and files his bond in th« sum of — « 
dollars, payable to the State of Ohio, for the use of the Coanty, con- 
ditioned for the payment of the costs of said appHcstion in case the 
prayer of the petitioners be not granted, with C. D. and B. F., euro* 
ties thereon; which bond is accepted and approved. And it appear^ 
ing that notice of the filing of said petition has been given, accord* 
ing to law, said petition was publicly read, for the first time, and 
continued to the next regular session of the Board, for further pro- 
teedings. 



83. 

Okdbb Yaoatino Countt ob Statb Road, whbn no Objections 

ABB MADB. 

In the matter of the 
petition of A. B., and 
others to vacate a Coun- 
ty Koad. 

Said petition having been this day publicly read for the secpnd 
time, and it appearing to the satisfiietien of tha Board that said road 
has become useless, and no objections beiqg made, it is ordered that * 
the County [or State] Boad established up^n petition of A. B. and 
others, leading from to ^ be, and the same hereby is, va- 
cated. 

[Should^ikt vacation he qf apart of a roady only, after * add : 
so much of the County Road established upon petition of A. B. and 

others, leading from to , as lies between the following 

named points [naming them} be, and the same hereby is, vacated. 



N 
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84. 

Written Objbotions to thb Yaoation of a Statb or Gountt Koad. 

To the Hon. ike Board of Commiesumers of County ^ Ohio : 

The undersigned, resident freeholders of said County, respect- 
fuUj represent that the public convenience requires that the County 

lor State] Road leading from to ^ established upon petition 

of A. B. and others, be kept open, and they therefore remonstrate 
against, and object to the vacation of said road, or any part of the 
same. 

[Date.] 



85. 



Bond of Objeotors in thb forbooino Casb. 

Follow Form No, 28 to the * : vacation of a County [or State] 

Road leading from to , established upon petition of A. B. 

and others, to which vacation the said C. B. and others, have filed 
objections in writing ; now if the said objectors shall pay the costs 
and expenses of a view of said road, in case said road, or any part 
thereof, should be finally vacated, then this obligation to be void : 
otherwise to be and remain in full force and effect 

Signed and sealed by us at ^ this day of , A. D., 18 — . 

Executed in presence of .) C. B., [Sbal.] 

L. P., [Sbal.] 



of.) 

■ 



R. G.) [8RAL.J 



86. 



Affointmbnt of Yibwbrs in Apptioation to Yaoatb a Statb or 

County RoAa 

In the matter of the ' 
petition of A. B. and 
others to vacate a Coun- 
ty [or State] Road. 

The said petition was this day publicly read the second time and 
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thereupon came C B., and other freeholders of— Gonntj, 

and filed their written objections to the racation of said road. It 
is, therefore, ordered that one or more of said objectors enter into a 
bond, payable to the State of Ohio, for the use of the Counlj, in 

the sum of dollars, conditioned for the payment of the costs of a 

view of said road, in case the same be finally vacated, with sureties 
to be approved by this Board, before further proceedings be had 
upon said objections. 

X^Then let thefoUtming order he made :] 

In the matter of the 
petition of A. B. and 
others to vacate a Coun- 
ty \<yr State] Road. 

Now comes G. B., one of the objectors to the vacation of said 
road, and files his bond in accordance with the former order of the 
Board, with L. T. and B. 6., sureties thereon ; which is accepted 
and approved. And it is ordered that G. R, D. L. and B. T., three 
disinterested persons, be, and they hereby are, appointed a commit- 
tee to view said road, and report their opinion as to the vacation 
of the same, according to law ; and that they meet at ^— , on the 
— ^day of ^ 18 — , 9X — o'clock, forenoon, and after having per- 
formed the duties of their appointment, that they make report to 
this Board, at its next regular session. 



87. 

Order to Yibwbrs of a. BoiiD Profosbd to m Yacatrd. 
See Form No. 31. 



88. 

Oath of Yirwrrs of a Boad Proposed to eb Yaoatbd. 
See Forms Nos. 35 and 36. 
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Rbfokp of YtswfOiB OF ▲ RoAB Pboposbd to vm yil0ATB». 

To the Han. the Board of Commissioners of County ^ Ohio: 

The undersigned, viewers of a Coanty [or State] Road establisbed 

npon petition of A. B. and others, from to , and which it is 

proposed to vacate, respectfully report : 
That after being duly sworn, and after having carefolly^ examined 

■aid road, they are of opinion that the same ought [or ought not] 

to be vacated; for the reasons following: [€fioe reasons for the 

opinion expressed.'] 

Given under our hands, this day of — , A. D., 18 — , 

Time employed : ) C. R, | 

Viewers, 1 day each. j B. T., I Viewers, 

I>.L., j 



90, 

Yaoation of Coitntt oe Stati Road aftbb Yibwbrs bays RnpoBxrai 

* In the matter of the 
petidon of A. B. and 
others to vacate a Gouq- 
ty [or State] Road lead- 
ing from to ; 

The viewers having reported in favor of the vacation of said road, 
and the Board being of opinion that the same is just and rear 
sonable, it is ordered that the County [or State] Road established 

upon petition of A. B. and others, leading from ■ to , 

be, and the same hereby is, vacated. [Should the vacation he par- 
tial onh/j see Form No. 83.] 

It is further ordered that the persons who filed their written ob- 
jections to said vacation pay the costs of the view had in pursuance 
of the same. 



91. 

OrDBB RbFUSINO to VaOATB CoUNTT OB StATI ROABl 

See Form No. 42. 



I 
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92. 

Pbtition to Yaoatb a Boad Dbdioatbo bt Priyatb Psbsoni 

to publio usb. 

To the Hon. the Board of Commissioners of County^ Ohio : 

Your petitionee, a majority in iixiereBt of the proprietors of lands 

lying along a road leading from ■ ■ to ^ dedicated to publio 

ase by private persons, respectfully represent that said road has be- 
come useless to the public, axxd^ therefore, pray that the same may 
be vacated. 

[Date.] 



98. 

Notice of Intention to File the forbgoino Petition. 

Follow Form No. 27 to the* : vacation of a road leading from 

»^— to , dedicated to public use by private persons, for the rear 

son that the same has become useless to the public. 

[Date.] 



94. 

Order Yacatino a Boad Dbdioated to Publio Use bt Priyate 

Persons. 

In the matter of the 
petition of A. B. and 
others for the vacation 
of a road leading from 

— to , dedicated 

to public, use by private 
persons. 

It appearhig that the petitioneia a^ a majority in interest of the 
proprietors of lands lying along said road ; that notice of the filing 
of said petition has been given according to law ; and that no injus- 
tice will be done by granting the prayer of said petition, it is or^ 
dered that the road dedicated by private persons to public use, lead 
ing froDL — — to— > be, and the same hereby is, vacated. Awl it 
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is further ordered that the applicants pay the ooetB of this pro* 
ceeding. 



95. 

Petition foe i. Township Road, or thb Altbaation of a. Town« 

SHIP Road. 

To the Board of Trustees of> TownsMpt County ^ Ohio : 

Tour petitioners, residents of said Township, respectfully repre- 
sent that the public convenience requires the * establishment of a 
Township Road along the following described route [describe the 
routSj specifying the beginning^ intermediate points^ and termino' 
Hon']: 

Tour petitioners ask that such proceedings may be had as are au- 
thorized and required by law, to establish such road along the route 
proposed* 

[Date.] 

In an application to alter a Townsnip Boad^ proceed to the * and 

add : alteration of a Township Road leading from to , as 

follows [describe alteration^ giving beginning^ intermediate points^ 
and end] : and conclude as above^ exe^t thai the prayer should be 
to establish the alteration proposed. 



96. . 

NOTIOB OF InTSNTION TO FiLB A PETITION FOB THB ESTABLISHMENT, 

OB Alteration of, a Township Road. 

Bee Form No. 37, whieh oan readily be adapted to applioatioiiB for town- 
•hip roadt. See the same form for proof of notioe to be filed •& pfesent- 
ation of the petition. 



97. 

Bond in Applioation fob Township Road ob ALnsRATiAjr 
Know all men by these presents, that we, A. B., 0. D., an# 



TOWNSHIP ROADS. 251 



R F., of County, Ohio, are held and firmly bound unto 

the State of Ohio, for the use of Township, in said County 

in the penal sum of dollars, to the payment of which we do 

hereby jointly and severally bind ourselves, our heirs, executors 
and administrators, if default be made in the condition following : 

Whereas, the said A. B. and others, have filed their petition with 

th ^trustees of said Township of ^ praying for the establishment 

of a Township Road along the following described route [describe 
route as in petition] : [should the petition be for the alteration 
of a road say : praying for the alteration of the Township Koad 

leading from to , as follows : and describe the alteration 

as in the petition,'} 

Now if the said petitioners shall pay the costs and expenses of a 
view and survey of said road [or alteration], then thu obligation to 
be void : otherwise to be and remain in full force and effect 

Signed and sealed by us this • day of ^ A. D., 18 — . 

Executed in presence of ) A. B., rSsAL.! 

\ CD., [Sbal.] 

J E. R, [Sbal.] 



98. 



Ordbb of Trustees fob a Yibw of a Township Road or Alter- 
ation — ^ALso Order Refusing to Qbant a View. 

In the matter of the ^ 
petition of A. R and I 
othcyrs for a Township > 
Road [or alteration of I 
a Township Road]. J 

The applicants, residents of Township, having filed their po- 
tion for the establishment of a Township Road as follows [describe 
the road as in the petition] : [should the petition be for the altera- 
tion of a road, say : petition for the alteration of the Tovmship 

Road leading from — to , as follows : and describe the pro- 

posed alteration] said petition was read, in open meeting of the 
Board,* and it was ordered that before further proceedings be had 
upon said application, one or more of the petitioners give bond to 
the State of Ohio for the use of Township, in the sum of ^ 



* 
« 
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>)iidttioii«d for the payment of the costs of a view and survey of 
aaid voad [or aUeratkm]. 

{^ShmUd th$ tnuieet noi grant a view, all after ihe * may htemiU^ 
ted and ihefoUowvng inaerted : and proof was made thai notiee of 
the intention to pteseni said petition was given aceording t^ law,' 
But the Board, after due eonaideration, being of (pinion that the 
proposed z^oad is not neoessaijfit is ordered that said petition be y 
dismissed without further proeeedingSb] ^ ' 

IT hen should follow an order, thut :] 

» 

In &e matter of the 1 \ 

petition of A. B. and I .^ 
o&era for a Township J- * * . 

Road [or alteration of I / 

a Township Road}. J 

Now oomes the said A. B. and files his bond, with G. D. an^ R F., 

sureties, in* dollars, payable to the State of Ohio for the use of < 

— Township, County, conditioned for the payment ^of the 

costs of a view and survey of said road [or alteration], whifih is |ip< * 
proved, and it appearing that notice -of the intention to file said pe> 
tition was given according to law, and that the proposed road [or 
alteration] is necessary, it is ordered that M. G., B. D. and H. 0., 
ihree judicious disinterested landholders of said Township be,' and. 
they hereby are, appointed a jury of viewers, and J. W., a surveyor; 
to view and survey said road ; that they meet at — -, on the " ■ 
day of—, 18 — , at — o'clock, forenoon, to enter upon a disohai^e 
of their duties ; and that they make report of their proceedings to 
this Board, at its next regular session. 

[Should it. be desirable to issne an order to the viewers, ref^r to Fton " 
No. 81.] 



« 



» 



99. -im ^ . 

Oath of Viewers, Surtetob, eto., of a Townshif RoAn, Aim Cb» 

TIFIOATB OF OaTH. - ; ' 

See Forms Nos. 35 and 36. '* 4- • . * ^ .w. 






/ 



.X 
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100. 
Report of Vibwbks and StjRVBtott ov k TotmsHip Koap. 

*■ . 

To the Board of Trustees of Tovmshipi County ^ Ohio : 

The' undersigned, Tiewers of a Township Road [or alteration of 
a Township Road], petitiosKed for by A. B. and others,* raij^eotfiiny 
ropori; 
That In purauanoe of the order of the Bqard they, with J. W., the 

Burveyjfr of said road, met at^^ , on the day of y 18 — , 

at — o'clock, forenoon, and a&epbeitig duly sworn, and after taking 
to their assistance L. L. and B. T.^ as . bhaiti-parriers, and P. G., as 
niark^,^ey proceeded to th<^ discharge of the duties of their ap- 
pointiient That they fixed d^ ^Uie >lnit^r pioiot of said road [or 
alteration] a stone [or other niti^^ alt t^--, and starting thence laid 
out said road [or alteration] ^^ and- (^used the same to he surveyed 

' along the following described route : [describe the road as surveyed^ 
from to^mencement to ferminafion,' specially mentioning the inter* 

^^nediate ^l^nts\ being as nes(,r t8e line proposed by the petitioners 
as a goodflK>ad can be made at a Reasonable expense. 

That they are of opinion that said road [or alteration] ought [or 
ougl^not] to be established, because l^e public convenience re- 
quires [oi^j dois not require] "the samel, and a good road can be 
made along the route surveyed, with but little labor and expense. 
TlKey are further of opinion that the public convenience will be fully 
subserved if said foad is established thirty feet in width. 

The undersigned further report that, they have assessed compen 
sation to tbe several owners of real estate along the line of said 
,road, for the Fand appropriated 'to tho same, without deduction fot 

' any bienefits to thf property ot said owners by reason of the locar 
lion of said road, as follows : 

•G. N.,pne handred dollarp; 

And th^ adjudge and determine |hat the premises of the several 
:>wner8, from which the aforesaid appropriation is made, will be 
r^dered less valuable as follows : 



-^ 



1 If the report be adverse to the eftAblithment of the read, let it end 
here— except that the elose " given under," etc., must he added* 



• « 



■.(• « 



> 
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G. N., ten dollars ; 

T. D., no injury done to his premises, eto. 

Given under our hands, this day of , A. D., 18 — w 

Time employed : 1 M. G., | 

Viewers, one day each. V B. D., V Viewers. 

Surveyor, two days. j H. G., ) 

[For Form of report of sunreyor, see No. 88. 



101. 



Ordeb Establishing Township Boad. 

In the matter of the 
petition of A. B. and 
others for a Township 
Boad [or alteration of 
a Township Boad]. 

The viewers having filed their report * in favor of the establish- 
ment of said road, the same was this day publicly read. After hear* 
ing the objections made to said road, and being fully advised in the 
premises, the Board is of opinion that * said report is reasonable 
and just ; but further proceedings are postponed until satisfactory 
proof is made that the compensation and damages awarded to land 
owners have been fully paid, or tendered to be paid, by the peti- 
tioners. 

Then should follow a supplementary order ^ thus : 

In the mattor of the ^ 
petition of A B. and 
others for a Township 
Boad [or alteration of 
a Township Boad]. 

It appearing to the satisfaction of the Board that the petitioners 
have paid to G. N., the compensation and damages awairded him by 
the viewers ; and have tendered to T. D. (and upon his refusing the 
9ame have deposited in the Township Treasury, subject to his de- 
mand), the amount awarded him, and the Board being of opinion 
that the road [or alteration], as laid out by said viewers, and sur- 
veyed, is necessary, it is ordered that the same be, and hereby is, 
established a Township Boad, thirty feet in width, and the clerk is 
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ordered to make a reeord of the proceedings had in pursuatioe of 
the application of the petitioners, according to law. It is further 
ordered that the clerk issue an order to the petitioners, direoting 
them to cause said road to be opened thirty feet wide. 

T. D. gives notice of appeal from the location of the road, and the 
assessment of damages. 



102. 



Obdsb Refusing to Establish Boad upqk Hbabikg, ob WHBir thb 

BbPOBT of thb YiBWBBS is ADYBBSa 

Follow Form No, 101 to the second *, and add : said road is an« 
necessary, and it is, therefore, ordered that said petition be dismissed, 
without further proceedings. It is farther ordered that the petition* 
ers pay all the costs and expenses that have been caused by their 
aforesaid application. 

Should the report of the viewers he unfaieorable follow Form No. 
101 to the first *y and say : against the establishment of said road, 
it is ordered that no farther proceedings be had upon the aforesaid 
petition, and that the applicants pay the costs and expenses of the 
view and survey made in pursuance of their petition. 



103. 
Obdbb to bb Isstjbd fob Opbning a Township Road. 

The State of Ohio^ County^ Township, SS: 

To A, B. \name all the petitioners'],'^ 

Whereas, by proceedings had, upon your petition, the trustees 

of said Township, at their session, 18 — , established a Township 

Road [or alteration of a Township Road], along the following de- 
scribed route [describe it as surveyed] : and ordered that the Town- 
ship Clerk issue an order to the petitioners, to open said road, thirty 
feet wide. « 

You are, therefore, hereby required and directed, to open said 
road, in a manner suitable for public travel, without delay, thirty 

1 Or the orcter mfty be directed to any of the petlUonen, If desired. 
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feet in width, and to keep the same open and in repair, according 
to law. 

Witness my official signature, this day of , A. D., 18 — . 

Q. P., Towfuhip Clerk, 



104. 



NonoB OF Inivktiok to Filb a Pbtitiok fob a Township Road 
Ai#oNO THE Line betwebk two Townships.^ 

lb the Board qf Trustees of Townek^, Cbunfy, Ohio : 

You are hereoy notified that it is the intention of myself and 
other petitionen, to apply for the establishment of a Township Road, 

Jsading from to—, on the dividing line between —Township, 

and • Township ; and you are requested to provide, by such or- 
ders or proceedings as may be necessary, for holding a joint session 
of the trustees of said Town^ips, to receive and consider a petition 
for the aforesaid purpose^ 

CDate.] A. BL 



105. 



OjXdbb of Tbustbbs fob Mbbtino in Joint Boabd, to . Rbgbivb a 
Petition fob a Road on the Ditidino Linb between two Town* 

SHIP&' 

The Board being notified that an application will be made by A. 
B. and others for tiie location of a Township Road along the divid- 
ing line between the Townships of ' and — , it is ordered that 

this Board meet the Board of Trustees of said Township of , in 

joint session, at , on the — day of , 18 — , at — o'clock, 

forenoon, to receive and consider a petition for the aforesaid pur- 

• 
1 The same petition, notice, bond, orders, reports, etc., are necessary in 
such cases as in other applications for township roads (see forms Nos. OS 
to 103); bat the papers and proceedings should show that the petition was 
presented to the joint board, and that the orders were made by them. A 
wimplete reoord of the proceedings must be made in both townships. 
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pose. It is further ordered that the Township Clerk notify the 
tmsteee of said Township of , of this order. 



106. 



Qbdbb of Joikt Board ot TftDSTsss Fxxmo a Tons fos Mbbtikg 
TO Rrcbiyb Report of Vibwbrs and StTRYBYoR.! 

Make an entry appmnHng viewers and surveyor^ according to 
Form No, 98« and add : And it is ordered that a joint meeting of 

the trustees of the Townships of — - and ■' be held at :, 

on the — day of — — 18—, to receive the report of the viewers 
and surveyors aforesaid, who are directed to make return of their 
proceedinjis to said joint Board, at that time. 



107. 



Petition to Vacate Township Roa/D. 

To the Board of Trustees of Township^ County^ Ohio : 

Your petitioners, residents of said Township, respectfully repre 

sent that the Township Road leading from ■ to , established 

on 'petition of A. B. and others, has beoome useless, and they, 
therefore, ask thai the same may be vacated. 

[Date.] 



f*» 



108. 



KoTicn OF Filing Petition to Yacatb Township Road. 
See Forms Nos. 27 and 8L * 

i 8m note on proooding ]utfo* 
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109. 

Ordbb of Trustbbs Yaoatiko Township Boaol 

In the matter of the 
petition of CL G. and 
^others to yaoate a Town- 
ship Road. 

The applicants, who are residents of -— «- Townsfaip, hai^g filed* 
their petition, praying for the vacation of the Tow-nship Boad leading 

from to , established on petition of A. B. and others ; apd 

it appearing that notice of the filing of said petition has been given 
according to law, and that said road has become useless, and no in- 
justice will be done to individuals or the public if the prayer of the 
petitioners be granted, it is ordered that said road be, and the sa^ne 
hereby is, vacated. C. C. gives notice of appeal to the Probate 
Coortb 



110. 



Bond vob Appbal in Statb Boad Gasb. 
See Form No. 17. 



111. 



Vbnibb in Pbobatb Court for Jurors, in Appbal. frox thb Aa 

SBSSMENT OF CoMPBNSATION, BTO., IN StATB BoAD CaSB.' 

The State of , County^ SSi 

[Sbal.] To the Sher^ of said County^ Greeting 

Ton are hereby ooasmanded to summon [name thejurar$] to ap* 
pear in the Probate Court within and for said County, on the -^ 
day of *— — , 18 — , at — o'clock, forenoon, then and there to serve aa 
jurors m a cause now pending in said Court,- wherein A. B. is fdain- 
tiff, and C. D. and others are defendants, being an appeal from the 



"W 



1 An entry should be made on the Journal of the oourt of the isaiiinf of 
the venire. See Form No. 117* 
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final decision of the Commissioners of said County, in relation to 
the assessment of compensation and damages by reason of the looa- 
^on of a -oert^in Stf^te Bcytd. rH^eof fi»l not; and of this writ 
make due return. 

Witness my signature and the seal of said Probate Court, this -^— 
lay of ^ A. D., 18—. J. W. U., Frobute Judge. 



112. 



Oats of Jitbosb m Statb !Ro^ Apfbau. 

Yoti and each of you do solemnly sweair [or, solemnly, sincetely, 
ahd truly declare and affirm] that yon will faithfully and impartially 
discharge all the duties enjoined on you by law, as jurors in the 
eause now on 4iearHig, wherein A« B. is plaintiff, and C. D. and 
others are defendants, being an appeal from the final decision of the 

Commissioners of County, in relation to the assessment of com* 

pensation and damages to the said A. B. by reason of the location 

through his premises of the State Road leading from to ^ 

acsordiilg Id the best of yout understanding and ability. ' So help 
you God {^OryikiM y6u do under ike pains mtdpenaltiea ^p^ 



liSw 

DwnsiON OF TBB JuBT VS THS FOBBOOINa Ga8& 

lb the Mem, iJU Sudge of ike ProiMe Court wWiin and for iht 
'Omfii'j of w*-»^ and State of Ohio : 

We, the ^t^ris itiipanneled and sworn in the case of A. B. agaiiisl 
G. D. and bthere, having e^d,tnined l^e State Road leading from -«-— 

to , \^here the loathe is laid out over I3ie "premises of the daid A« 

B., and iiaying heard the testimony adduced by the parties, do 
aWard B.tA determine that the 'said A. R be paid the sum of — — 
dollars, as comfTetisatibn fot the lakid^Monging t6 him which haa 
beeii taken foT^oid toad, without dednvti^ ibr benefits ^sing from 
the loeaftlon of 3idd road.1 

Givoi unde^^^^ hands, this day of — — A D., 18— w 

I8igned by the Jurors,'] 

1 Wkm iijcinnry, aid uU afi» *, im Form ISS, 
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114. 

JOITBHAL EnTBT BBLAnTB 10 DbOISIOH OF JVBT. 
A.B. ' 

9. > Appeal from County (Jommu9um€r9» 

G. H.,etaL ^ 

The jurors who were summoned to try this cause having appeared, 
were sworn and afllrmed, and proceeded to view the State Uoad 

leading from to , where the same is laid out over the 

premises of the said A. B., and, after some time, returned into 
Court, and haying heard the testimony offered by the parties, and 
the arguments of counsel delivered their decision, in writing, to the 
Court, as follows : 

l,Cofy decinon ofjuror$ {Form No, 113) in full] 



115. 



Bond fob Appeal in AppLioiflnoN fob County Boab. 

Know all men by these pr«ents, that we, A. B., C. IX and EL F., 

of County, Ohio, are held and firmly bound unto the State of 

Ohio, in the sum of dollars, io the payment of which we do 

hereby jointly and severally bind ourselves, our heirs, executors and 
administrators, if default be ma<io i% the condition following : 

Whereas, the said A. B. has appealed from the final decision of 

the Commissfoners of CbuAty knade at their ■ " session, 18—, 

reliitive to the * establishment {or Vacation, or alteration} ^ ifc 
County Road on petition of Q. H. atid others, along the fioUowing 
described route [describe it as establiakedy cUiered or to be vacated} : 
to the Probate Court of said County ; now, if the said A. B. shall 
pay all costs that may be adjudged against him in said Probate 
Qourt, or in any other court to which the proceeding may be 
moved by petition, in error^ then this obligatioa to be void: 
otherwise to be and remain in full force and effect 

. Signed and sealed by us at — — , this day of — ^, A. D., 18—% 

Approved : ) A. B., [Sbal.] 

^ J. BL- County Auddior. \ C. D., fSBAL. J 

[Date.1 J ^^'i LS»^] 
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lb adapt the above to appeals from the osseBsmmi of comphufth 
Hon and damages^ insert at the ^ the following : assesBmebt of oom- 
pensation and damages made in his behalf, by reason of the — neitJu 
oat altering the form in any other respect This applies to 2bt»fi» 
sh^j as loell as to Cdunfy Moods, 



riBM* 



116. 



Appeal from the County Commissioners in 
telation io a County Mood, 



Order of Probata Goxtrt when, on Appeal of G>untt Boad, the 
Proobbdings pbeyious thereto are. found to be Regular and 
Legal. 

A. R plaintiffi 

9. 

G. H. and othen, 
defendants. 

This oause comes into this Court by appeal from the final deoisioa 

of the Commissioners of County, ii^^^lation to the establish* 

ment of a County Road on petition of th^K,id G. H. and others *\ 
and the Court finding upon hearing and inspection, that the pro- 
ceedings had by and before the Commissioners, previous to the 
appeal, were, in substance *, regular and legal, and no exception 
being taken by any claimant of damages to the assessment returned 
to said Commissioners, said proceedings are ai£rmed, and it is or. 
dered that the appellant pay all costs that have been cheated by tiie 
appeal 



117. 

Order of Probate Court, when Proobedsn^s on Appeal of CbuvTT 
Road are found to be Regular and I^igal ; but a bbparatb 
Appeal has BiiAIr Takhn from trh AssessuEnt of ObHPBNSA- 
TioN AND Damages. 

Follow Form No. 116 to first *, And the Court finds, upon 
hearing and inspection, that the proceedings had by and before the 
Commissioners, previous to the appeal, were, in •ubstance, regulai 
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aad leg^; 'bat ihe said A. B. having also taken «n appeal from 
the final decision of Commbsioners in relation to the amount of 
compensation and damages assessed to him bj reason of the loca- 
tion of said road throogh his premises, it is ordered that a Tenae 
issue for [name the jurors seleeied] disinterested men of the Gounlif , 
having the qualifications of jurors, to appear in this Court on ti^e 

day of , A. D., 18 — [n^ ^iiMre than twenty days after th^ 

date of the venire']^ to serve as jurors upon the trial of the claim of 
said A. B. [or others^ naming <%sm], for compensation and dam- 
sges.^ [See Form No, HI, /or venire,'] 



118. 



Obdbb of Pboiuto ComtT whvn FsooEnDiNOs pbbyious to Appeal 

ARB found to be IbRBOULAB. 

Follow Form 116 to second * erroneous, it is ordered that G. T., 
M. L. and B. C, three disinterested freeholders of County, be, 

and they hereby are, appointed viewers, and J. W., surveyor, and 

that they meet at , on the day of-; ^ 18 — , at — o'clock, 

forenoon, and after being duly sworn, proce^ to view and survey 
said road [or alteration], according to law, and make report of their 

proceedings in the premises to this Court, on or before the day 

of , 18 — , [See Form No. 31, ybr order to he issued to tvewers 

and surveyor^ 



119. 



Oath of Yibwbrs and Subtbtob of Countt Koad, upon Appbal. 
8m Ferms Nob. 35 and 36. 



.*K«aiW-a.— •^■«a— aairikaM^MaMAWM*- 



.1 For oath of jvry^ eto., sm toniM Kos. 131, ISS, 131^ ete» 
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120. 

EXOEFTIONS TO AwARD 07 YlBWEBS.! 



In the Prolate Court of County , Ohio, 

iEhceeptifi^a to award oj vieiAer^. 



r. 

G. a. (E|t ai. 

The./Sftid A. B. «xoe|>tB to the award of the viewers lb this-oaae, 
made in -fais l^ehalf, for theTeason ftlmt said awa»d has not been 
niade by a eondtitational jury of twelre men, and beoanse the 
amount of compensation and damae^es assessed to him is far less 
than he should have been allowed. 

Wherefore he asks that said award may be set aside, and a new 

assessment may be made by a ji^y legally constituted. 

A. B. 



121. 



Order of Probate Court Confirming Report qit Yibwers — also 
WHEN Exceptions are Filfd to their Award. 

A.Bw 1 

1 Appeal from the County Commiationera in relation 
\ to a County Boad. 
G. H., et aL J 

The viewers appointed in this case haying reported in favor of the 
estsbUebnAnt of said. road, and it appearing, upQu examination that 
said report and the proceedings of said viewers are substantially 
legal, the same are approved and confirmed *. And it further ap- 
pearing that said report and proceedings substantially coincide widi 
the order of the Commissioners appealed from, it is * ordered that 
the said A. B. pay the costs created by said appeal, and in default 
of his so doing that ezeention issue ag&inst him according to law.' 

■r ■ I . 

I For f»nn8 €f notko to viewers sad landewnerflV petition for damages, 
reports of viewers and surveyor, etc., see Nos. 32 to 98. 

3 The following may eon/orm more eloeeUf to the ttriet Utter of the etattttei 
Fottow Form No, \t\ to ihe eecomd ^ ond k^ : oon»idered by tbo Csurt 

that the 6tate af Ohio faeovar againsjb ibe eaid A« B./the sua of dol- 

Ufi# Maf ^9 .a»^ouat of oosts OKOf^ted by hit .said appeal. 
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Should excepHons be filed to the cusessmeni of damages by the 
9iewersj proceed to the* and add : And the said A. B. haying filed 
hit exceptions to the assessment of compensation and damages made 
in his behalf bj said yiewers, it is ordered that a reassessment of 
the same be made, and that a yenire issne — [eloae as m No, 117]. 

Am to th« payment of oosts when a reasiossmeiit Is ordered^ or whoa tha 
report of tho yiowon materially yaries from the deeision of the Commif« 
iionen appealed, see ante, thi8yolame,pagef TO, 77, 78, and Swan M Criteh* 
field's SUtatos, page 1303, See. VI, and page 1306, Seof. ZII an4 XIT. 
Payment ia made to depend upon so many oontingenoiee that it would be 
ueleei attempting to proyide forms for eyery ease. 



122. 



Motion fob Bbyibw of Road, whbh thb Repost of thb Yikwbbs 

u adybbsb to its establuhxbbt. 

A.B. 1 

I In the Probate Court of County, Ohio. 

'• I Motion for review, 
G. H. et aL J 

The undersigned, petitioners for the road in respect to which an 
appeal hks been taken, moye the Court ifor a reyiew of said road, 
for the reasons following : 

1. Beoaase \Here give recuonefor making the motion\, 

^Signed by at Uaai twelve of the original petitionere.'] 



123. 

OBDBB of PbOBATB CoUBT fob RbYIBW of a £U>A0i 

A. B. ^ 

Appeal from the County CommiesionerM in reloHou 
^' ' to a road, 

Q, H., et al. ^ 

The yiewers appointed in this case haying reported adyersely to 
the establiihment of said road [or alteration, or yacation], now come 
the said Q. H. and letate number—showing twehe or more] othen, 
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original petitioners for eiud road, and file their motion for a review 
of said road ; and the Court being of opinion that said motion id rea-: 
fonable and proper it is ordered that L. D«, P. K, S. S., T. B; and 
M. N,, five disinterested freeholders of the €k)unty of ■ be, and 
they hereby are, appointed a committee to review said road ; and 

said reviewers are directed to meet at ^ on the — djiy of 

, IS— I At — o'clock, forenoon, and after having performed the 
duties of their appointment that th&y report their proceedings to this 
G6art, on or before the [not later than the twentieth day after the 
Uiuing of the order']. ' 

[For form of order to issue to reriewers, see No. 47. 



124. 



Rbpobt of Rbtdcwess of a Gouktt Road, appointed bt the Pro- 
bate Court. 
See Form No. 52, whitsh may be altered to apply to this case. As 
to forms of oath, certificate of oath, etc., see Ncms. 35 and 36. 



125. 



CONFIRHATIOK OF RsPORT OF REVIEWERS BT PrOBATE CoURT. 

Proceed as in No. 121 only so far as relates to the approval of 
the report of the viewers. See also the closine nart of that fornL 



126. 



Ordeb of Probate Court when Report of Reviewers adverse 

TO the Establishment of a Road. 

A.B. 

Appeal Jrom the Cmnijf ChmmUeionere in relation 



to a road. 



V. 

G. H. et aL, ^ 
The reviewen having reported against the establishment [or alter- 
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tOBMB. 



ation, or vacation] of said road, it is ordered that no fbrther proceed* 
ings be had upon the petition of the applicants. And it is consid* 
ered by the Conrt that the State of Ohio reooyer against the said Q. 
EL [name all the peUtUmers]} the snm of •— — doUars, the amount 
of all costs that have accrued upon their said application since the 
eommenoement of the proceedings before the commissioners. 



127- 



Bond fob Apfkal fbom Assessment of Gokpensatiov and 

Damages. 
See Form No. 115. 



128. 



Order for Vsnirb in Countt Boad Apfbau 
See Form No. 117. 



129. 



Yenirb for Jxtrt in County Boad Afpeal. 
See Form Na 111. 



130. 



Summons or Notice to the Persons who are named as Plaintiffs 
and Defendants in Appeals from the Assessment of Compen- 
sation and Damages. 

The State of Ohio, Ocunty, 88 • 

To A. B., G. a, etc. 
Tou are hereby notified and summoned to appear in the Pro- 
bate Court within and for said County, on the — day of A, 

D., 18 — , at — o'clock, forenoon, upon trial of the case of A. R 
against G. H. and others, being an appeal from the final decision of the 



.J 
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Gommissioneni of aaid County, in relation to the assessment of com- 
pensation and damages made to A. B., through whode lands a County 
Boad petitioned for by paid G, H. and others, has been laid out ; and 
to take such* action in the premises as to you may seem proper. 
[Sbal.] Witness my signature and the seal of said Probate Court, 

fliiB— — day of -, A. D., 18-t-. 

J. W. U., I^obaie Judge 



131. 

Oath of Jitrt. 

You and eacb of you do solemnly swear [or, solemnly, sincerely, 
and truly declare and affirm] that you will justly and impar- 
tially assess according to your best judgment, the amount of 
compensation which is due to [name the owner or owners] by reason 
of the appropriation of his [or their] property for a county 
road, as petitioned for by G. H. and others, in the proceedings 
now pending, irrespective of any benefit to be derived from said 
road; and you do further swear [or affirm] that you will, in 
assessing any damage that may accrue to said [naming owner or 
owner9\ by reason of the appropriation, other than the compen- 
sation, further ascertain how much less valuable the remaiijiing 
portion of said property will be in consequence of such appro- 
priation : this you swear as you shall answer to God. [Or, this 
you do under the pains and penalties of petjury,] 



182; 

IlIFAimELINO OF JuBT, AND TbIAL IN FbOBATB CoUBT, 

Appeal from the County Commissioners. 



A. B. ] 

vs. > 

G. A., et al j 



The parties appear in Court oy their respective attorneys, and 
thereupon the jurors summoned to try this cause being called, come, 
V)-wit [name twelve of the jurors']: who are accepted, impanneled, 
sworn and affirmed to try said cause, according to law. Before any 
evidence is adduced by the parties it is ordered that said jurors pro- 
ceed, under the charge of the sheriff [or other officer of the Courfj^ 
to view the premises of the said A. B., in respect to which compen- 
•atioD and damages are claimed ; and they are ordered to return 
into Court at — o'clock, P. M., of this day. M. D. and C. T. are 
appointed to show the jurors the aforesaid premises. 
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[A second order ghould foUow thus :] 
A.B. ^ 
V. • Appeal from the County CommUnoners* 

6. H., et aL 

The jurors come into Coart M 4fa6 koor appointed, and after hav- 
ing lieaid the teatimonj, and the arguments of ooanael, for rerdiot 
•ay: 

[^Jlere copy the verdict in full, see form 133-3 

And it appearing that the sum thus assessed is greater than the 
award made before the commissioners, it is considered bj the Gonrt 
that the State of Ohio recover against the said [naming the defendr 

anfs in the case^ the sam of • dollars, being the amount of costa 

created by the appeal [Should the amount assessed by the jury he 
less than the award of the viewers appointed by the Commissioners^ 
judgment must be entered against the plaintiff for eosisJ\ 



188. 

Vbbdiot of Jubt. 
A.B. 

9. 

G. R, et aL 

We, the jurors in this case, having inspected the premises of the 
said A. B., and having heard the testimony offered by the parties 
and the arguments of counsel, do aiprard and determine : 

That A. B. be paid the sum of — dollars as compensation foi 
the land belonging to him which is appropriated to the County [or 
Township] Road petitioned for by Q. H. and others without deduo^ 
tion for benefits to any property of the said A« B>| derived pr to be de< 
rived by the location of said road *. And we do also'find and de- 
termine that the premises of the said A. B. from which said appro- 
priation is taken, will be rendered less valuable by the location of 

said road, the sum of dollars. 

[Signed by all the Jurors.^ 
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134. 

Bond p>b Appbal of Township Boad. 

Know all men by tiie presents, that we, A. B., G. D. and E. K , of 
^— County, Ohio, are held and firmly bound unto the State of 

Ohio, for the use of Township, in said County, in the penal tum* 

of — » dollars, to the payment of which we do hereby jointly and 
Mverally bind ourselves, our heirs, executors and administrators, 
if* default be made in the condition following : 

Whereas, the said A. B. has taken an appeal from the decision of 

lihe trustees of said Township of , establishing a To¥m8hip Road, 

on petition of G. H. and others, along the following described route 
[describe it as laid ouf] : to l;he Plrobate Court of said County of 
— ; now if the said A. B. shall pay all costs and expenses that 
may arise from such appeal, in case said road be established by the: 
proceedings in the Probate Courts then this obligation to be yoid : 
otherwise to be and remain in full foroe and effect 

Signed and sealed by us this day of , A. D., 18-t-. 

Approved: | A. I^., [Sbal.] 

Lu M^f Township Treasurer, > CD., 'Sbal.' 

[Date.] ) R P., [Seal.; 

For form of bond in appeals from the assessment of eompensation and 
iamagel^ see clause in No. 115, which adapt to the above form. 



135. 



Obdbbs op Pbobatb Coubt, on Appbal of Township Road.^ 

A.R 1 

Appeal from the Trustees of — — — Township^ in re- 
lation to a road, 
& H., et al ^ 

The said A. B. having filed in this Court, a transcript of the pro. 
oeedings of the trustees of <— — To¥m8hip, in relation to the estab- ' 
lishment of a Township Road on petition of the said G. H. and 

1 The prooeedings in the probate oonrt in appeals from the assessment oi 
damages in township road eatoi> are the same as in oouitj roads. Se« 
forms No. 128 to 13S. 
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136. 

Obdeb of Tbustees upon Beturn of Transcript of Proceedings 

IN Pbobate Court. 

In the matter of the 
petition of Gt. H. and 
others for a Township 
Road. 

A transcript of the proceedings had in this case, in the Pro- 
bate Court, on appeal, having been returned to this Board, 
whereby it appears [aiaU the order %J the Court'} It is, therefore, 
ordered that [make an order corresponding with the decision of the 
Probate Court See Forms Nos, 98, 101, 102, 103, which may assist 
the clerk in making an entry. ^ 

137, 

Obdeb of Township Trustees Diyiding the Township into Boad 

DiSTBIOTS. 

Ordered, that the Township be diyided into road districts for 
the current year, as follows: 

District No. 1, shall comprise all the roads and persons con- 
tained within the following boundaries [jgive boundaries^ : 

District No. 2, etc. 

Should no alterations be made in the districts as they previously jgxistedf 
it may be sufficient to say : Ordered, that the road districts within 
this Township, as they were established for the year [the previous 
year"] shall remain without alteration for and during the year 
[the current year}* 

% 

138. 

Obdeb of Tbustees Fixing Time for Compi^eting Work on Roads, 

AND Working out Road Tax. 

Ordered, that labor upon the roads and highways within this 
Township be completed on or before the [not later than the first day 
of November'}. 

139. 

Bond on Supertisob 
Know all men by these presents, that we, A. B., C. D., and E. 
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F., are held and firmly bound unto the State of Ohio, in trust 

for the Township of ^ in the penal sum of dollars, to the 

paymenl of which we do hereby jointly and severally bind our- 
selves, our heirs, executors, and administrators, if default be 
made in the condition following: 

Whbbbas, The said A. B. was, at an election held in said Town- 
ship.on the first Monday (being the — day) of April, 18 — ^ duly 
elected Supervisor for Road District No. — , in said Township; 
now, if said A. K shall faithfully discharge all the duties of said 
office, as the same are prescribed by law, then this obligation to 
be void ; otherwise to be and remain in full force and effect. 

• Signed and sealed by us this — day of , A. 3>., 18 — w 

Approved: 



A. B>|° 



[Date.] 



-, > IhutdM rf said Taumskip, G. D., [Seal. 

-, ) E. F., Seal. 



Seal.' 



141, 

Oath of Supebvisob, and Cebtifioatb of Offioeb^ 

The State (^ Ohio, Chuniy, S8: 

I, A. B., do make solemn oath that I will support the Consli* 
tution of the United States, and the Constitution of the State 
of Ohio ; and that 1 will faithfully and impartially discharge all 
the duties enjoined on me by law as supervisor of Road District 

No. — , in Township, County, Ohio, according to the 

best of my understanding and ability. A. B. 

Sworn to and subscribed before me, this day of , A. D., 

18 — k l^0ffleer*4 signature,'} 



142. 



Obdbb of Countt ComisBioNBBa Dbolabinci a TuBHPntB OB 
Plank Road x Publio Highwat. 

The Turnpike [or Plank Road] company having transferred 

to this Board so much of their road as lies within this County, it is 
ordered that said read be, and hereby Is, declared to be a public 
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highway, and that no tolls shall hereafter be collected thereon within 
the County. 



143. 



To 



NonoB TO Apfhab and Pulforh Wobk upon thb Boads, 

Road District Na — ^ \ 
' ' Township, j 



You are hereby notified to appear on the — —r- and -— — jdays of 
18 — J at 7 o'clock^ forenoon, At ^ to perform, under my di- 



rection, the two days' labor required of you by law for the year 
18-^. Tou will bring with you the following implements [naming 
them] : 

[Date.] A«^B., St^erviaor. 



144. 



Cbrtifioatb of Labor Pbrforhed upon thb Roads, when Party 
Dbsigns Bbmoyino to aj^otbbr Distriot. 

Boap District No. — , ) 



Township, County. 

It is hereby certified that '—^ has performed one day's labor 
upon the public highways within said district, under my direction, 
during the year 18 — , in part of the two days' labor required of 
him by law for said year. [Thi$ can he altered to correspond to the 
facts.^ A. B., Supervisor, 

145. 

Cbrtifioatb of thb Pbrformancb of Extra Labor. 

. BoAD District No. , ) 

Township, County, j 

It is hereby certified that C. D. has performied, under my direo- 

tion, one day's labor more than was\lue from bim within the year 

18 — ; and that he will be entitled to credit for the same, in dis- 

oharge of labor upon the roads that may be due from him the next, 

or any succeeding year. A. R| Supertriior, 
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^^^ 



146. 

...<)■• • -• • - 

CbBTIFIOAVB op SuFBBTISOB fob Ma'I'EBIALS TAKBK fob J^BPAtBINO 

A Road, eto. 

Road Distbiot No. — ^ \ 
— — Township, County, j 

It b hereby certified that in repairing the County [or Township] 

Road leading from to — [or in building a bridge, describing^ 

ffl, within said district, on the -^ day of , 18—, I took and 

appropriated the following materials, the property of P. D., to-wit; 

6 loads of stone, of the value of. <».$IQ 00 

4 loads of grayel) of the vaiue of.... 2 00 

2 white oak trees, of good quality 5 00 

etc ; 

A. B., Supervisor, 



147. 

ObDEB of CoMJflSSIOHEBS FOB PAYMENT OF MaTEBIALS TaKEN 

(FoEM No. 146). 

p. D. haying pr^'Mnted a certificate, signed by the Supervisor of 

Road District No — , in Township, showing that in repairing 

the Countv Road leading from -^-*- to — — , within said district, said 
supervisor took and appropriated oeztain materials, the property of 

the said P. D., of the value of dollars; and the Board being ♦ 

satisfied th'it the amount thus certified is just and reasonable, it is 
ordered tbat tbe excess of said sum over twenty-five dollars be 
paid. to said C. D. out of the County Treasury, and that the<Audi' 
tor draw his warrant upon the Treasurer accordingly. . 

148. 
Obdxb of Commibsiokxbs whek YALtrz OF Matzbialb Ozbtifixb 

BT SuPBBVISOB is DEEMED TO BE EZCESSIYZ. 

Proceed according to Form 147 to the *,. of opinion that the 
amount certified is unreasonable and excessive, and that the actual 
value of said materials is but -*— dollars, it is ordered that the latr 
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ter amount, only, be allowed the said P. D., and that the same 
be paid him out of the County Treasury, on the order of the 
County Auditor. 



149. 

Order of ComnssiovERS Lettino ak Additional Road Tax. 

It appearing that certain of the principal highways of the 
bounty have been injured by freshets [or other cause], and that 
to put the same in repair an extraordinary tax levy will be 
necessary, it is ordered that a tax of [not more than one 
mill) on the dollar of valuation on the grand duplicate of the 
county, be assessed for the year 18—, and when collected shall 
be used and expended under the direction of this Board in 
putting said highways in proper condition. 



150. 
Order of Trustees for Levying av Additional Road Tax. 

It appearing that the ordinary tax levy for road purposes in 
the Township of will not be sufficient to meet all the expen- 
ditures necessary for such purposes in the year 18 — y it is ordered 
that an additional road tax of [not more than one mill] on the 
dollar valuation of the taxable property in the township, be 
levied and certified to the County Auditor, according to law. 

151. 

ITOTICE OF THE ASSESSMENT OF TaXES FOR BOAD PURPOSES. 

Boad Tax Notice. — Notice is hereby given that the Commis- 
sioners of County, at their session, 18 — , levied a tax 

of mills [or cents], on each hundred dollars valuation of tax- 
able property within the several Townships in said County, for 
road purposes in said Townships; and that said tax may be dis- 
charged by labor on the roads, under the direction of the super- 
visors of the proper districts, at the rate of one dollar per day 
for each able-bodied man. ^ W. R, Auditor, 

Auditors Office, ^ — ■- County, , 18—. 

Should the road tax not be uniform in rate throno^hont the county, the notico 
ttUbt be BO changed at to show the rate ioTied in each township. 
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152. 

« • 

List of Pbrsons against whom Road Tax is Ghargbd upon thi 
ClouNTT Duplicate, to bb Transmitted to Township Clerks. 

Last of persons residing in Township, against whom road 

tax 11 charged upon the duplicate of County, with the amount 

due from each. 



A dam 8j^ John. 
Brown, Peter. 
Crowe, N 



etc. 



1 


07 


6 


• •• 


64 


2 


. 1 


10 


••• 


• •• 


••• 


••• 



Auditors Office, 



Couniyf 

18—, 



} 



W. R, Auditor. 



153. 



Abjbt^aot fbom tbb forbqoino List, to bb hadb out fob HurvBt 

YISORS BT TBB ToWNSHIP ClBRKS. 

r Jbtwtraet of the names of persons residing within Boad Distriot 
Na -^1 in — ^ — Tp^fOf hip [and conclude (u in Form No. 154]. 

[Date.] C. H., Townsk^ Clerk, 



154 



NOTIOB OF THB TiMB AND PlaOB AT WHICH BOAD TaX MAT BB 

Worked Out. 

Road Distriot Na — ^ ) 
— Township, " County. J 



To : 

Ton are hereby notified that the road tax charged against you 
upon the duplieate of 18 — , is — -^ dollars, — cents, and ■ 
mills, and that you may discharge the same by appearing, in person 

or by substitute, at -»-— , on the day of , 18 — , at 7 o'clock, 

forenoon, and performing labor upon the public highways, under my 
direction, at the rate of one dollar per day. 

[Date.] A. B., SupervUor. 
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155. 



Bbosipt or C^tifioatb fob Road Tax Paid nr Labor. 

Road District No. — , ) 
Township, — County. ) 

It is hereby certified that H. G., has performed labor upon the 
public highways, under my direction, in discharge of rdad tax as* 
sessed against him for the y^ar 18-^, to the Amount of — dollars, 
— cents, and mills ; and that said labor was performed be- 
tween the first day of April, and the -. r day of— — [the day fixed 

by the CommUHonwa}. 

[Date.] A. B., SupervUor, 



156. 



ApPROPRiA^ioir OF MoKvr Rbositrd for Road Pitrposbs, ^ToWif- 

BBIP TrUSTBBS. 

Ordered that the moneys received by the Township IVeasuter 
from the treasurer of the County, for road purposed, be ap]^iedan^ 
disbursed as fbllowa : . 

To the building of a bridge across Goose Creek, on the County 
Road leading from to , the sum of three hundred dollars ; 

To the grading of the hill near the house of ^ on said road, 

the sum of fifty dollars ; 

ete;' ■ 
and that said moneys be applied and e^cpended under the superin* 
tendence of the! soperyisors of the several road districts in which 
the proposed improrements are designed to be made. 



157. 

> . NOTIOB 09 BRIDGa^iBTTmOb 

BridoB'Noticb. — Nbtice is hereby given that the building of a 

bridge across Goose Creek, where the County Road leading from 

— to ■ ■ ' crosses the same, will be let to the lowest bidder on 

the day of , 18 — ^ by public auction, to commence at 

— • o* clock, — , M. Specifications of the proposed structure may be 
seen at 1. G G, Township Clerk, 

[Date-l Tounuhip. 
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' 158. • • ■ - 

Account op Supbrvisor, Showing how Road Tax wab Expbndbd 

WITHIN HIS District. 

A. B., Supervisor of Road District No. — , Township : 

In account with the Township trastees. 

Dr. . 

Appropriations for building bridge across Qoose Greek, $300 00 

«* " grading bill on road 50 00 

♦350 00 



Cr. 

By amounts paid sundry persons on account of Goose Greek Bridge, 
as follows: 

Paid H. A. for timber, Toucher No. 1 9 70 00 

'' lii.K " stone and mason's work, Na 2....... 125 00 

^' Q. T. << finishing superstructure, Na 3. 105 00 300 00 

By pfkjments mad9 on account of grading hill ofK 
road, as follows : 

Paid T. R for use of team, yoncher4.... 20 00 

*« aG.'*'^20d4ys labor, " 6 , 20 00 

" L. a " 10 ** " " 6 10 00 60 00 

$350 00 
Accountant says that he was necessarily employed, in superin- 
tending the makii^ of the aboye-mentioned improvements, forty 
days, for which he asks that compensation may be made him, ac- 
cording to law. A. B., Supervisor. 

159. 

Ordbr of Trustekb, Approtino SuplBttinabB-s Acxmuvt mr BzpB2fn*> 

iTURBS (Form No. 160). 

•A. B., Supervisor of Road District No. t— , having produced an 
account, showing the manner in which the Moneys appropriated to 
the improvement of the roads within his district have been expended, 
and it appearing, upon inspection of said acjcount, and the vouchers 
filed therewith) that said moneys have been faithfully applied, and 
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fully ftccounted for, it is ordered that said account be, and the 
aame hereby is, approved, and that said A. B. be allowed the 
sum of forty dollars for the services performed by him under the 
order of appropriation, to be paid out of the Township Treasury. 



160. 



AOOOUNT Ot StTPERVreOR FOR SETTLEMENT WITH ToWNSHIP TRUSTEES. 

To the Board of TVustees of Totonahip^ County^ Ohio : 

The undersigned, Supervisor of Road District No. — , in said Town- 
ship, makes the following report of his proceedings during the 
year 18— : 

(1.) 

Statement of moneys received for fines, commutation of two days' 
labor, appropriation by trustees, etc. 

[Here give a list of persons who paid $1 50 commutation, each, and the 
amount of fines eMIeoted, mentioning tbe ttames cf all persons, and tlm 
amount reeeived from each.] 

(2.) 

Statement, showing how- -the moneys reeeived by me were ex- 
pended. 

[Here give an aoconnt of expenditures, in the manner shown In Eorm 
No. 160.1 

(3.) 

List of persons within said district who performed two days' labor 
upon the roads : 

[Give the names of persons who performed labor in person or hy snbsti- 

tate.l 

(4.) 

List of persons who were notified to perform two days' work upoi 
the roads, and failed to appear : 



NAMES OF PERSONS. 



C. H., 
B. T., 
L. L., 
eto. 



RBHARES. 



Worthless — no fines could be collected 
Judgment on Esq.'Cs docket, $2 00. 
Left the district 
etd. 
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(5.) 
Statement of fines assessed and uncollected. 

[Here insert a Itatement of the present oondition of eaeh judgment 
taken within the year for violations of the road law, with the amonnti 
thereof, and the justioe before whom the same was taken. Show alst 
whether any money remains in the hands of any justioe or oonstable^, 
which he has failed to pay over.] 

(6) 
Statement showing where labor was performed within the dia- 
trict 

[State the nnmber of days (counting eaeh fall hand one day) whieh 
were devoted to esch road or improrement within the district.] 

The number of days I was necessarily employed in the disefaorge 
of my official duties was ninety, as follows : 

Notifying persons to appear and labor. 4 daya 

Superintending labor. • •••••••..••.•••••.•82 " 

Attending suits, etc • 4 ** 

Bespectfullj submitted, 
fDate.] A. &, SupenUor. 



161. 



Obdsb op Tbustsbs Appboyino Supsbtisob's Acoomiv^ . 

A. B., Supervisor of Boad District Ko. — , having filed an account 
of his official transactions within the year 18 — , and it appearing, 
upon inspection, that said account (with the vouchers filed there- 
with) is in all respects correct, the sama is approved and settled. 
The compensation claimed by said A. B. for his services is allowed ; 
and it is ordered that the amount thereof, being ninety dollars, be 
paid out of the Township Treasury. 



162^ 



Rboeift fob Monet Paid bt one Supebyisob to Akotheb, 

Received, , 18—, of A B., late Superrisor of Road District No. 

-, in Township, County, Ohio, — - doUars, being in full 
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of the moneys belonging to said Eoad District which remain in 
the hands of said A- B., unexpended. 

C D.J /Supervisor of said District, 



163, 



Application to Court op Common Plbas for a Jcirt to Award 
Compensation to thb Owners op Property Taken for Streets, 
Alleys, etc., in CrriES and Villages. 

To the Hon, the Court ^f Common Pleas within and for the Countjf 
of , €aid State of Ohio : 

The applioaoliB, the City Council of tb»e City of , respectfully 

represent, that an ordiDaaee has been passed by them, establiahing 
a street in kaid. city, as followis [describe the street^ gioing its begin" 
ning^ course aiuLend,.mentioning. also the- lots or tracts of land across 
fohixshit hits. been located^ i.i^Skt in. opening said street it will be 
necessary t^ take and appropriate the following ground, the property 
o( [name the owner']^ to-wit: [describe specifically ^ by tketes and 
boundSf the ground appropriated^' emd, in like manner^ name the 
owner of and describe^ each tract across which the street is located.'} 

The applicants, therefore, request that the compensation to be 
paid said owners for the ground thus sought to be appropriated may 
be assessed by a jury called and impanneled according to law. 

' '. The City Council of —, 

[By , their attorn^. 



> 1 



■ • .-. 164. 

Notice to Landowners by Publication, under the foregoing 

Petition. 

Notice. — A. B. [name all the owfiers']^ will take notice, that the 

City Council of the City of ; will, on the day of , 18 — , 

f^le their application in the Court of Common Pleas within and for 
the County of — and State of Ohio, in the words and figures fol- 
lowing:- 
' [Here copy applicattony Form No, l6Sf verbatim] and that said 
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application will be made at the Court House in said County, on 
the day aforesaid, at — o'clock — . M., or as soon thereafter as 
counsel can be heard. 

[Date.] -The City Council of . 

[3 weeks.] 

The publioation of this notice must be proved by the affidavit of the 
printer. 



165. 



TiHB SIT FOB Hearing thb fobbgoino Applioation. 

In the matter of the 
application of the City 

Council of f for the 

assessment of compen- 
sation to certain own- 
ers of property, sought 
to be appropriated by 
said city. 

It appearing to the Court that notice of said application was given 
all the owners of property mentioned therein, by publication accord- 
ing to law [or by service of notice in the ordinary manner of sery« 
ing legal process, at least five days before said application was filed], 
and that said notice was reasonably specific and certain, it is ordered 
that an inquiry into, and assessment of, compensation to said prop- 
erty holders be made by a jury in this Court, on the day of 

— -, 18 — , commencing at — o'clock, — , M. 

Should the application be made to a judge, in vacation, it shonld appear 
that a special term was ordered, and also the sammoning of a Jury, as 
in other cases in the court of common pleas. 
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166. 



Obdbb of Ck)UBT, Rbquibing a morb Spboifio Dbsorpition or Pkop- 

BBTT SOUGHT TO BB TAKBN. 

{_8taie ca$e (u in) 
No. 17a] I 

It appearing that the property appropriated by said City, and the 
object of such appropriation, are not sufficiently set forth and de- 
scribed in their said application, it is ordered that a more fall and 
aocarate description of said property, and the object of the proposed 
appropriation, with maps, plats and surveys of the improvement for 
which said property is designed to^be taken, be filed by said appU* 
cants, forthwith. 

167. 

lUPANNBLIKO OF JuST, AND InSTRUOTIONS FOR MaKINO AflaBSSMSKT 

OF Cohpbnsatioh. 

See Form Na 132, to wkteh may he added such ^MtrwHotu ae 
ike Court may deem proper. 



168. 



Oath of Jury m forbooino Cash. 

Yon, and each of you, do solemnly swear [ar^ solemnly declare 
and affirm] that you will honestly and impartially assess the com- 
pensation to which A. B. [naming all ike property holder82 are en- 
titled, by reason of the appropriation of their property by the City 

Council of the City of , to the laying out of a street [or 

street] in said city. So help you God. [Or, this you do under the 
pains and penalties of perjury,'] 



169. 



Ybrdiot of Jury in forbgoino Casb. 

See Form No. 133, which may he applied to this class of cases^ 
with little alteration. Proceed no further than the * in that form. 

Should the verdict be as to one or more olaims, and the Jury be unable 
to agree as to the residue, the verdict should be aceordingly. 
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170. 

. Ybrdiot bbobiyed, and Order of €k)URT therbov. 

State the case as in No. 170. The jurors having examined the 
property mentioned in said application, and having heard the evi- 
dence offered by the parties, and the arguments of counsel, retire to 
deliberate, and after some time come into Court, and for verdict 
say [copy verdict entire^ : 

It is, therefore, ordered by the Court that the amount assessed to > f ^ 

the said property holders, by said jurors, be paid as follows [make * 

order as to times of pa^fment] : and upon payment being made, as 

aforesaid, it is ordered the city authorities of sJEtid City of j take 

possession of the property appropriated, for which compensation 
has thus been made by them. 

And the jurors having returned that as to the compensation to be 
aoiade to H. L, for the property belonging to him which has been ap 
pTopriated by said city, they have been unable to agree upon a ver- 
dict, said jurors are discharged from the further consideration of 
said claim, and it is ordered that another jury be summoned, in the 
same manner as in other cases in this Court, to assess the compen- 
sation of said H. I. ; and that tbis cause be set down for further trial 
on the ■ day of , 18 — , at — o'clock, — . M. 



171. 



Order of Court whbk the Title to ths Property Appropriated 

IS IN Dispute. 

Proceed according to Form 176 so far as majf he rendered neces* 
sary by the facts. And it appearing that the title to so much of the 
real estate described in the petition as is alleged therein to be the 
property of P. D., is in dispute, and that the same with the compen- 
sation assessed by the jury to said P. D., is claimed by D. S., it is or* 
dered that said D. S. interplead, so as fully to determine the rights 
and interests of said parties ; and that the amount of compensation 
assessed to said P. D., be paid into Court, to abide the issue in the 
controversy between the parties claiming the same. 
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172. 

Bond of Ikdbmnitt to be Exboutbd to Corporation, bt Pbeson 
Interested in Establibhin« ▲ Street, etc. 

Know all men by these presents, that we, A. B., G. D. and E. F., of 
— — County, Ohio, are held and firmly bound unto the City of 
-— ^, in the penal sum of — — - to tbo payment of which we do hereby 
jointly and severally bind ourselves, our heirs, executors and ad- 
ministrators, if default be made in the condition following : 

Whereas, the City Council of said City of have, by ordinance, 

established a street [or other improvement'] in said city [detcribe th4 
street or other improvement] through lands of [naming the proprie* 
iors]y and have filed their application in the Court of Common 
Pleas for a jury to assess the compensation to be made the owners 
of said real estate for the ground appropriated to said street, now if 
the said Citj Council shall proceed with said application to final 
award and verdict, and if the said A. B. shall pay all oompentotion 
that may be assessed to said property holders by said jury, then this 
obligation to be void : otherwise to be and remain in full force and 
effect 

Signed and sealed by us, this day of—, A- D., 18—. 

Approved by the Council, ) A. B., fSBAL.! 

Attest: (J.K, Olty Clerk. J C. D., [Seal. J 

B. F., [Seal.] 



173. 

Order of District Cottrt Dirboting a new Ajssrssmbnt. 

[State case asin\ 
No, 170.] J 

R S., one of the persons whose property has been appropriated 
by said city for the improvement mentioned in their said applioa 
tion, having filed his petition for a review, and the Court, upon hear 
ing, being of opinion that right and justice have not been done said 
R. S., it is ordered that a new assessment of the compensation to be 
paid said R S. for the property appropriated as aforesaid, be made 
by a jury in this Court, forthwith. 

For impanneling of jury, oath of jnryi verdiot^ etc., see Formi 172 to 
176. 
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174. 

Obdbr of Goubt of Common Plbas, Suspending Fosmbb Obdbb 
(Form No. 175) whbn Petition fob Bsyibw has bbbn Filbd. 

[State case aain) 
-ftTo. 170.] I 

R S., one of the persons whose property has been appropriated 
by said city, haying filed his petition for a review, it is ordered that 
the execution of the order hereinbefore made, in respect to the pay- 
ment of compensation, so far as the same relates to said R S., be 
suspended until the final decision of the District Court upon said 
petition for review. 



175. 



Oatb of Afpraisbrs to Assess Damagbs Abisino fbom thb Qbadino 
OF Stbebts, bto., and Cbbtifioatb of Oath. 

The State of Ohio, County, SS : 

We, C. T., R G. and S. L., make solemn oath that we will well 
and truly, and to the best of our knowledge and ability, appraise 
the damages which [naming the claimants} have sustained by rea- 
son of the grading of street in the City of , and will faith* 

fuUy and impartially perform all the other duties ex^joined on us by 

law, as such appraisers. 

C.T., 
B.G., 
S. L. 
Sworn to and subscribed before me, this day of , A. D., 

IS—, ^Officer's signature,'} 



176. 



Repobt of Appbaisbbs of DaImaobs in thb fobbgoing CAsa 

To the Son, the City Council of the City of — — . 

The undersigned, appraisers appointed to assess the damages sus- 
tained by [naming the persons] owning property on street. 
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in said city, by reason of the grading of said street, respectfully re- 
port : 

That having been first duly sworn, they proceeded to examine the 
property of th.e claimants affected by said grading, and after a eare« 
ful view and consideration of the injuries complained of, they do 
award and determine as follows : 

[Here state the amount awarded to each olaimant; and if no damages 
are ateessed to any claimants, so state.] 

Given under our hands, this — — day of ^ A. D.^ I8-r% 



C. T., I 

B. G., y Appraiser 9, 

a L., J 



177. 



Claim of thb Owkeb of Psopbrtt Affbotbd bt thb Gbadikg or 

▲ Stbbbt, bto., fob Damagbs. 

To the Hon, the City Council of the City of ; 

The undersigned respectfully represents that he is the owner of 
the following described real estate, situate upon ■ street in said 

city to-wit [describe the property^ with the structures thereon spe- 
cially affected by the yradel : That by reason of the grading of said 
street said property has been greatly injured [the particulars oftht 
injury may be given, if desired\ and has been rendered less vaLua- 
ble in tbe sum of «— — dollars, which sum he asks may be allowed 
and paid him as damages. 

(Data] P. L. 

178. 

•• • . 

ApPLIOATIOir of MaTOB of GiTT OB YlLIAOB TO THB PbOBATB 
JUDGB, FOB A JuBT TO ASSBSS DAMAGES. 

To the Hon, , the Judge of the Probate Court ¥>ith^ and for the 
County of' and State of Ohio : 

The undersigned respectfully represents that [naming the elaim^ 

1 Or the Oonrt of Oommen Pleas or a Jndge thereot 
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ants'] owners of real property along the line of the street in 

the City of ^ have filed their written applications for damages 

which they claim their said property will sustain by the grading of 
said street as proposed by the City CounciL Yoil are, therefore, 
hereby requested to summon a jury of twelve disinterested, resident 
freeholders of said city, to assess the damages to which the afore* 
said parties may be entitled by reason of such grading. 
[Date.] J. C, Mayor of »aid Oity. 



179- 

Order of Probatr Cottrt upok Filing thb FORROOiNa Applioi^ 

TION. 

In the matter of the 
application of the May- 

6r of the City of , 

for a jarr to assess dam- 
ages claimed by reason 
of the grading of a 
street 

The Mayor of the City of ■ having filed his written applica- 
tion for the summoning of a jury to assess the damages to which 
[naming the claimanU] property holders along the line of — — 
street in said city, may be entitled by reason of the proposed grad- 
ing of said street, it is ordered that a jury of twelve disinterested, 
resident freeholders of said city, to-wit [name the jurors]^ be sum- 
moned, as juries in this Court are usually summoned, in such 
cases, to assess the damages so claimed. It is fiirther ordered 
that the inquiry and assessment take place on the •— day of 
, 18 — ^ commencing at — o'clock, forenoon. 



180. 



Impankbliko of Jury, sra 

dee Form No. 132, which alter ^ and add such instructions as the 
Court may order. 
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181. 

Oath ov Just nr pobhooing Cash. 

You and each of yoa do solemnly swear [jor declare and 
and affirm] that yon will honestly and impartially assess the dam- 
ages which [naming the elaifnanW] will sustain by the grading of 

— — street in the City of , in the manner proposed by the ooun* 

Wl of said city, according to the best of yoar judgment and nnder* 
ftanding. So help you God. IOtj this you do under the pain$ and 
penaltiei ofperjwry.'] 

182. 

Vbudiot of Jubt. 
See Forms Nos. 133, 174 and 181, which may be adapted to thu 



188. 



Ybrdict Rbobiybd. 

State the cas^ at in No. 185, and make an entry from No, 175, oo 
cording to facte. No order for the payment of the damages will be 
made by the Probate Judge. 



184. 



Petition to Oitt Counoil for thb Yaoatiok or Na&bowing of 

Strbbt or Allbt. 

to the City Council of the aty of : 

Tour petitioner, A. B., respectfully represents that he is the owner 
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'■ : 1 

of lot number 1 in said city, which is in the. immediate vicin- 
ity of street 

He farther represents that said street * has become wholly use- 
less ; that the public convenience does not require it should be kept 
open ; and that it will not be detrimental to the general interest to 
?acato the same. 
> Your petitioner, therefore, prays that said street may be vacated. 

[Date.] ^P- 

Should the petition be for narrowing a ttreet^ proceed to the* ^ 
and add : is of unnecessary width, and that il will not be detii- 
mental to the general interest to reduce such widtl| to -— *- feet 

Your petitioner, therefore, prays that the width of said ^street may 
be reduced to feet 



185. 



PftrmoK TO €k)T7BT OF Common Pleas fok Establishmbmt or Vaca- 
tion OF Street or Aclet. 

To the Hon, the Court of Common Pleae within andfk>r the County 
of , and State of Ohio : , . 

Your petitioner, A. B., respectfully represents that he is the owner • 

of lot.number — ^ in the Town of j in said Countyi and that said* 

lot is in the vicinity of an alley, ten feet wide, extending from ■ 

street on the west, to street on the east, between lots Nos. — , 

That said alley [conclude as in No. 190, from the *]. 



186. 



NoTioB OF Filing Petition in Cotjvt of Common Pleas, to Va- 

OATE, ETO. 

Notice. — ^I have this day filed a petition in the Court of Common 

Pleas of County, Ohio, praying for the vacation of [mention 

the etruty or alley y town, etc'}. 

Said petition will be for hearing on the day of , 18 — , or 

as soon thereafter as coansel can be heard. 

[Date.] A* B. 
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187. 

I 

KoTicn OF Pbrsbntino ▲ Pbtitiok to Citt Council fob Vaoatioii 

OF Stsbbt OB Allbt. 

NoTicB — Is hereby given that I have presented a petition to the 

City Council of the City of , praying for the vacation of [men- 

Hon whai] in said city ; and that said petition will be for hearing 

before said council at their first regular meeting after the [^here in* 

»ert a day at Utut six weeks in the/uiure.^ 

[Date.] A. R 

[6 weeks.] 



188, 

Obdbb of Cottbt Yaoatikg STBBirr ob Allbt. 

In the matter of the 
petition of A. B. to 
vacate an alley in the 
Town of . 

It appearing to the Court that notice of the pendency and prayer 
of said petition has been given according to law, this cause now 
comes on for hearing upon said petition and the testimony. And 
the Court being fully advised in the premises finds that the state- 
ments of said petition are true, and that it will conduce to the gen- 
eral interests of said town to vacate the alley in the petition men- 
tioned. It is, therefore, ordered that [describe the alley as in the 

petition'] in said Town of , be, and the same hereby is, vacated. 

It is further ordered that said petitioner pay the costs of this pro- 
ceeding, and that execution issue against him therefor. 



189. 



Pbtition to Vaoatb Town Plat, Additiok, Bra 

To the Hon the Court of Common Pleas within and for the County 
qf — - and State of Ohio : 
Tour petitioners, constituting two thirds of th6 lot owners of— *• 



I 
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addition to the Town , in said County, respectfully represent 

that it will be for the public interest to vacate the plat of said addi- 
tion. That no buildings have been erected on any of the lots within 
said addition, and circumstances render it improbable that said lots 
will ever be required for building purposes [or assign other reasons']. 

Your petitioners, therefore, pray that the entire plat of said addi- 
lion may be vacated, according to law. 

[Date.] 



190. 

NoTiOB OF FiLQTG Pbtition TO Vaoatb Town Plat, Additiojt, bto. 

NoTioB-^Is hereby given that a petition has been filed in the Court 

of Common Pleas of County, Ohio, by two thirds of the lot 

owners in ^'s addition to the Town of ^ in said County, pray- 
ing that the plat of said addition may be vacated. 

Said petition will be for hearing on the — day of ■ . 18— ^ 
or as soon thereafter as counsel can be heard. 

[Date.] 

191. 

Order op Court Vacating Town Plat, Bia 
See Form No. 194 



* > 



i 
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INDEX 



ABANI)OJTMENT, Me Turnpike. 

ABSTRAQT OF BO AD TAX FOB STJPEBVISOB, form of; 276 

ACCOUNT OF SUPEBVISOB— 

Showing how road tax expended, form of ...•.•••••• ..••• 277 

For annual settlement with trustees, form of. ••••• 278 

ADYEBSi; PQ38ESSION, see Wats by PRSscuPTJOir. 

AGBIOUJ^TUBAL SOCIETY— 

May. construct sidewalk •••••••••••.••••••••••••#••••• 123 

ALLEySi ^ee Stbsxts akd AliIkts — 

. Are.,pul^lio high ways..**?** •••?••:•?- •••.•.•••.••••*• * ^^^> ^^^ 

"Who hay^ control oif. .....,•. • 108, 143 

ALTEBATION OF STATE BOAD, see Statx Boap, 

OpUNTT BOAD— 

Appliciition for 8 

ALTERATION OF COUNTY BOAI), ««« Couktt Boad— 

Proceedings to obtain 15, 20, 21, 57 

ALTEBATION OF TO W^^ BOAD, see TowirsHiP 

BOAD— 

Proceedings to obtain .•••«.. 51| 52 

APPEAL — State Bo ads — see Jurobs, Pbobatb Coubt, 

Countt Boad, Vacation of Statx Boab, Comfbn* 

sation, Damagks, Entbibs, etc. — 
From decision of commissioners in relation to assessment of 

compensation and damages. « 7 

Notice of.................. .....••• V - 8 

Boqd.for, requisites of. »... 8 

Form of bond ....•••.... 212 

Filing of transcript 8, 86 

None allowed to petitioner for road (note) .......•• 8 

Duties of probate Judge in relation to 86 

How docketed , 86 
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FAGS 

APPEAL^-Stati HoAin^Oontinued. 

Yenire for jury, how issued « 87 

Porm of yenire 258 

Impanneling and oath of jury 87 

Prom assessment of damages in application to alter or va- 
cate - 87 

APPBAL — CouNTT BoADs — see Jubobs, Pbobats Goubt, 
Vacation of Coumtt Boad, OoMPXNBATioir, Dama* 
Gxs, Bntbixs, xtc. — 
- Wrom decision of commigsioners in relation to location ot 

road, who may take ; «.. 26, 89' 

Ko appeal allowed when decision adverse -...^ 88 

Notice of .^ ^ - 27,89 

Bond mast be given 27, 89 

Poi^of band. 260 

In relation to alteration or vacation of road.' 88 

Why different forms of appeal should be separate ^ 90 

Traiismissron of papers to probate coart 89 

Duties of probate judge on receipt of papers 89 

How docketed;;.'.-...... ...V. ;;.;^;; ;;;:;;■ 89 

Time set for hearing in probate court 89 

Order of probate judge if proceedings previous to appeal 

found to be regular 90 

Porm of order..... ; 261 

Appointment of viewers and surveyor by probate judge... 261-2 

Meeting of viewers and surveyor 91 

Vacancy in viewers, how filled 91 

Selection of chainmen and marker 91 

Viewers; surveyor, etc., must be sworn 92 

Porm of oath : ....:... 262- 

Duties of viewers and surveyor 92 

Costs of appeal, by whom paid 93 

Beview, how obtained 939 

Motion for review, form of 16 

Appointment of reviewers. , 94 

Pormof journal entry. 264 

Duties of reviewers ;..- ;::...:....;....;.; 94 

Proceedings- in probate court upon -report of reviewers..... 94 

Porm of journal entry 265 

Costs ofreviewj by whom paid 94 
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PAcn 
APPEAL — County Boads — Continued. 

Proceedings in probate court to be certified bftck 94 

Esttfblisbtueiit of road' after appeal. 96 

APPEAL — FBOli' A8SX88MSKT OV GoiiPSNSATION AX1> 
DXMAQXS — 

How token • 27, 97, 104 

Bond must be given, except by guardians 97 

Porm of bond 266 

Kotice of appeal to bd given 98 

Papers to be transmitted to probate court 98 

Docketing of cause in probate court 98 

SumYrlbns to issue 98 

PorAi of summons.. w 266 

* Venire for jury to issue 98 

Porm of venire • 266 

Notice to parties by publication 98 

impanneling of Jury.. 99 

Porin of entry ', 267 

Jury must be sworn 99 

Porm of oath of jury 2$7 

Jury to view premises 99 

Trial 100 

Yerdldt bfjury, how given 100 

Porm of verdict.. 268 

New trial granted, when • 99 

Payment of costs of appeal 100 

Judgments for costs, how rendered 100 

Probate judge to record proceedings, and return papers to 

auditor - 101 

Establishment of road after appeal 101 

How proceedings in probate court may be reviewed.. 101 

In assessment of compensation for materials taken for 

turnpike • 70 

In application to improve road 131 

In applications by municipal corporation to appropriate 

property 150 

Costs in such cases. 1.'. 161 

APPEAL — Township Boads — see Jubors, Entries, Dama- 
ges, Compensation, Countt Boads, etc.— > 
From establishment of road....... 66, 102 
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FAOB 

APPEAL — TowirsHiF BoiJDS. — Continued. 

Notice of. ••.•••..•••• 56 

Bond must be given « •• 66 

Form of bond .^^ /. ,...•.... 269 

Prom ftUeration of road... .^ 57, 102 

From establishment of road on line between two town- 

sbips *^..« 58 

Proin vacation of road ,. 59,102 

Notice and bond to be given 103 

Porins 269 

Transcript and papers to be filed in probate court., •• 103 

Proceedings in probate court 103 

Proceedings of trustees after appeal certified back • 57 

APPLICATION, «e« Pbtition. 

APPRAISERS OP DAMAGES l5t GRAX)ING A STREET, 

Porm of report of....... 285 

APPROPRIATION OP PRIVATE PROPERTY BY MU- 
NIOIPAL CORPORATIONS, we Munich al Cobp 

POBATIOKS. 

ASSESSMENT OP DAMAGES, see Compicnsation, Dam- 
ages^ 

AUDITOR OP COUNTY, fees of in state road cases .....^ 13 

Pees of in state road appeals 88 

Duty of to transmit papers to probate court, on appeal ... 89 

Duties of after proceedings on appeal certified back 95 

Duties of in applications to improve certain roads 130-9 

Duties of in the establishment or free turnpikes »....168-70 

. In establishing free turnpikes on petition of landholders.. 68-77 
Duty of to give notice of levying of road tax, and to make 

out list for township clerk 119 

Porm of notice, etc 274 

Duty of to credit working out of road tax in preparing 

duplicate ..,,', 120 

Duties of in respect to levying extra road tax 119 

AVENUES IN CITIES, VILLAGES, ETC., are public 

highways... 108, 143 

Who have control of...l..^ ......108, 143 

AXEMEN, see Makkebs. 

BOARD OP CITY IMPROVEMENTS must direct and reo- 

omimiend improvements ini city of first class 145 
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PAQB 

BOND in appHcfttfonfor tBtateroad, filing of. 2 

Form of........ 202 

For iippe&l in state road cases, filing of. 8 

Form t)f....;.... 212 

In application to yaoate state road, filing of. 11 

Form of;....;;..... .; 217, 244 

Of objectors to yacatlon of state or county roads, form of. 246 
In appeal from assessment of compensation and damages, 

in state, connty, and township road cases, filing of..... 97 

Form of 260, 266 

In application for establshment of county road, filing of... 15 

Form of;;.;.;.. ....v.v .......'.-....•.• 217 

In application for alteration of county road, filing of 16 

Form of. ................;;..;.;;... 217 

In application for 'yacattont>f county road, filing of. 15 

Form of 217 

In reyiew <^ connty road^-filing of.; ;.;;u; 17 

Form -of..;; ;.-; ; ;.. .......u.. ;;;..'....; 230 

In application by proprietor to change route of road 

'through his lands, filing of. ^ 18 

' Form of.; ; ;..;;.; ; ;; ^ 237 

For county road, suiton for costff... .;. 47 

In application for township road, filing of.. 60 

Form of... ;;..;. ^..^ 260 

In application for township road on the line between two 

-townships, filing* of .....;.;. 61 

Form of;.....i.;...; ; 250 

For appeal of township road, filing of 56, 103 ' 

Form of. 269 

For appeal of county road, filing of. 89 

Form of entry 252 

In application to improve road 130 

Of indemnity to be executed to corporation by person in- 
terested in establishing a street, etc 284 

BKIDGES, building of, to be let by trustees 121 

Notice -of letting, form of. 276 

How paid for 121 

On free turnpikes, how kept up: 71 

Across mill-raoes, how kept up: 124 

On improved roads, how built and kept up , 142 
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TAQM 

BRIDQBS, Foot, coustmction of.*.*<«««*««MM ••••••••.••• •••••••••••• 117 

BUBIAL GROUNDS, koads to, how laid out, etc ^. ..^ 85 

CART, furnishing of, to work on roads......... ...••.-.••••.••••..— 113 

CRMETERT, road to, how laid out, etc 85 

CERTIFICATE of oath of yiewer, surveyor, etc., of iUte 

road, form of. 204 

Of oath of jury to assess damages on state road .209 

Of oath of viewers, surveyor, etc., of county road 222 

Of oath of reviewers of county road 233 

Of oath of viewers, surveyor, etc., of township road 252 

Of labor performed on roads, when party intends remov- 
ing to another district. 272 

Of supervisor for materials taken for repairing road........ 273 

For road tax paid in labor 276 

For extra labor performed 272 

CHAIN CARRIERS, ov statb road, selection and oath of 11 

Form of oath of 204 

Fees of 12 

Or ooirirTT road, selection and oath of. ......•• 33 

How selected and sworn in appeal cases 92 

Form of oath of 222 

Certificate of oath of 222 

Fees of 46, 102, 105 

Of TOWNSHIP ROAD, sclcction and oath of. 59 

Form of oath of. 252 

Fees of, and how paid 62 

In application to improve road, duties of 131 

CITY COUNCIL, see Municipal Corporations. 
CITIES, see Municipal Corporations. 

CLASSES OF HIGHWAYS ..- I 

CLERK OF TOWNSHIP, see Township Clerk. 
COMMISSIONERS OF COUNTY, see Stati Roads, Countt 
RoadSjYacation, Compensation, Damages, JuRORa, 
Viewers, etc. — 

Puties of, in relation to state roads, in general 8 

Forms for 203-12 

Duties of, in relation to assessment of compensation and 

damages on state road 5 

Forms in such cases 207-12 

Proceedings of after appeal certified back 9 
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PAOI 

COMMISSIONERS OF COTJIHTY—Omiinued. 

Form of order ^ 212 

Proceedings of, to reduce width of state road 9 

Forms.. 214-16 

Proceedings of, to alter state road .» • •••• 10 

Forms (same as in alterations of county roads). 

Proceedings to. vacate state road ..•••• 10 

Forms (see GowTit Boads). 

DutilM of, in relation to establishing, altering and yaoating 

county roads • 20 

Forms adapted to , 218-49 

Proceedings of, in relation to the assessment of compensa- 

tion and damages upon county roads ^ 24 

Forms ,...« • 227 

Must issue order ifor opening county road • 24 

Form of order *. 229 

Proceedings of, in relation to review of county road 24 

Forms 230-4 

Proceedings of, in relation to roads on county lines 25 

Forms..... 240-1 

Proceedings of, in relation to roads on state lines 26 

Appeal from, in relation to county roads 26 

Duties oi*, when state or county road washed away 31 

Forms 243 

Duties of, after return of proceeding in probate court 95 

Forms oif orders 212 

Proceedings of, in application to vacate county road 29 

Forms > 244-9 

Proceedings of, when course of road uncertain 28 

Forms of orders, etc 234-6 

Proceedings of, when landlord desires to change route of 

road through his premises 28 

Forms of orders, etc , ^ 236-9 

Proceedings to vacate road dedicated to public use by pri- 
vate individuals so 

Forms 249 

Proceedings to increase or reduce width of road..... 20 

May establish part only of a road 97 

Form of order < « 227 
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COMMISSIONERS OF COUNTY— Cbn«nwcrf. 

Appeal ailowed from order of/ixi relation to assessment of 

compensation and damages ^ 86, 97 

Powers and duties in relation to Is^tli'bl i6lii ng free turnpike^ 63-8 
Powers and' duties in establishing free turnpike on petition 

of landholders ~ 68-76 

Duties in connection with abandonment, purchase, etc., of 

turnpikes '. 77 

Duties of, upon petition of landholders to'lmprove road. ..129-39 
Duties o^' in keeping In repair certain improved roads... 139-42 

Duties of, in applications for roads tomtnes, etc 81-4 

Form of order... 271 

Proceedings of^ to adjust claim of landowner for materials 

taken by tfdp^rvfdbr :::..... ...;..;;"..:;;..;; • lie 

Forms relating thereto • ; 273. 

Duties of; in levying; road tax: ....;......;.. 118 

COMMISSIONERS OF FREE TURNPIKE, tee Road 

COttMlSStOWUKfil 

COMMISSIONERSOF STATE ROAl), see Vikwebs. 

COMMUTATION, ^efcLABdft OK R6A15S. 

COMPENSATSON, see DAlfAOEs, Appeal, Fees. 

Allowance of,' in applications for state roads ...•• 5 

Forms fbr obtaining, in such cases..... 1.... 208 

How assessed......::;.........: ...'....;... 6 

Form of report of viewers 209 

How paid..:....;.;...;:...:...:;..:;.......:...;;..;:.... 7 

Appeal from allowance of. ...^ 8 

In application' to alter state roads ..•..::........:.;. 86 

For land appropriated to county road, assessment of. 34 

Form of application for, 223 

Failure to claim will bar '..... 36 

Appeal from assessment of.... 88 

Application for; when road altered on account of washing 

'away..M • 45 

On township Toad, payment of..;;.:.. 60 

Payment of, how ordered...:.:.......: .;..... ..:..;.. 64 

Assessment of, form of report of viewers.. 253 

Proceedings upon appeal.... 97-101 

Payment of, after termination ot proceedings in appeal... 96 
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PAOI 

COMPENSATION— Cbn/ifitterf. 

Por property appropriated by municipal corporations, liow 

assessed ;. • • 146 

Forms in relation tbl^....'^. ........ .^. J.. 280-8 

Order for payment of/ in such cases 148 

F6rna8.J^,...........^l..^.J...^... '• 280-8 

EeView of assessment of •>. 150 

' Fotms ..::..:...;...........;; ....:..... '. 284 

CONSTRUCTION OF ROAD, see Imjprovement of itoAD. 

CORPORATION, see Municifal CdBipoBATiONS. 

COSTS, wc Fees- 
How paid when report of viewers of county road adverse.. 23 

Of review of county road, by whom paid.. .....m* 25 

By whom paid when landholder desires to change route 

of road through his premises .' 13, 29 

How collected ivhen road not' e8taT>lishedi.^ • 47 

Oflbcaling towniihtp road", by 'Whom paid , 60-56 

Of vi^W of'tiJWtt&htp i'oad when it commences and ter- 

* ttiitiat6S iti fttate, ^dutity or township road, how paid.. 55 
Whett rdJJoWdf viewers of t<>Wh8hip road adverse......... 65 

Ih state l'<t)lid'ap|>ea1s, by whom paid in certain cases 87 

111 county toad appeals, by whom paid^ 93 

Of Review df cbunty r6ai on appeal, by whom paid.. 94 

In 'appeals froi)i assessment of compensation and damages, 

payment of. ........*. ....^•......* .•• 100 

Judgment for; in liist-tt'simed cases 100 

Bbpervisor not^liable for, in suits by or against him {noie)^ 114 
III applications by municipal corporations to appropriate 

ptopeny-...;.........: ..;;; 149 

Of appeal in such cases.. 151 

COUNTY AUDITOR, s&e AtmiToifit of CotmifT. 
COUNTY LINE, Road oiir, eee County Road on Coxjntt 

litNE, CoKMlSStONIDBd OF COtTNTT, VtXWEBS, SUBr 
TBY0R8, ETC.— 

How Opened and kept in fepiitY......::..: « 47, 87 

COUNTY ROAD, see SuFEftvisoBs, CoMitrssioNElus, View- 

xbs, SuBVETOR, Compensation, Damages, Appeals^ 

Peobatx Court — 

Application foir, and "tirh^n to be filed..::.:..: 15 

Form of petition....; : : 216 
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OOUNTT ROAD— Cbn«ntt«f. 

Application for alteration of^..* ••• ••.••••• 15 

Porm of petition^.' .", 216 

Application for vacation of.« 16 

Form of petition^ 243 

Application for review of. 16 

Form of petition... ', 230 

Bond to obtain grant of, ^ust be given.. ,?.«. 15 

Form of bond 217 

Notice of application for, must be given 15 

Form of notice 217 ' 

Application for, on county lines... 17 

Form of petiiion... 216 

Application by proprietor to change of route through his 

lands • • , 18 

Form of petition... • , . 236 

How altered whien washed away- 18 

Application for vacation of 19 

Forms 243-9 

'W'idth of, how increased or reduced....^ .••.. 20 

Appointment of viewers and surveyor 21 

Form of entry.. , . 219 

mine for meeting of viewers and surveyor ^ 22 

Order to viewers to issue..... 22 

Form of order ..i.....^„. , *..,. 219 

... . * • 

Proceedings on report of viewers , 22 

Establishment of road on report of viewers , 22 

Forms 226-8 

Proceedings of commissioners in relation to review. .......^ 24 

Forms.. ,.. , , 230-4 

Order to issue to reviewers , r , ^5 

Form of order ', 231 

Proceedings of commissioners in relation to road on county 

line 25 

Forms.. 240-il 

On state lines, width of, how fixed 26 

Proceedings when beginning or course of have become 

uncertain 28 

Forms........ * 234-6 
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COUNTT BOAD— CXm«ntt«rf. 

Prooeediags when landholder desires to change route of 

road through his' premises- 28 

Porms-.., , , , 236-9 

Proceedings of commissioners in applications to vacate... 29 

Porms., , 244-9 

Appointment of viewers of vacation- * 30 

Porm of entry ....•.....^. % 246 

Proceedings of commissioners, etc., when road washed 

away.. 81 

Porms in relation to....« ••..•« • 242-8 

Duties of petitioners after order granted 81 

Kotice to viewers and surveyor must be given 81 

Porm of notice 220 

Kotice of view must be given landowners 31 

Porm of notice——.. 221 

Proof of notice, form of- ...••••••••• ••••••••• 221 

When and where, yiewers. and surveyor to meet- 32 

Vacancy in viewers, how filled- ^ ••••• ■ 32 

Viewers and surveyor must be sworn • 33 

Porm .of oath of viewers and surveyor- • 222 

Selection of chain-carriers and marker- J^ 

Oath of chain-carriers and marker, form of- • 222 

General duties of viewers of- 33 

Viewers to determine width of— ..••• 34-46 

Viewers to. award .con^pensatioQ and. damages- ;.......•• 34 

Duties of surveyor pf ..•.,.,.,,, — ,,<..,„.,.,.,... ...., 37 

Porm of report of surveyor of. .•••••••. .••••*•• 225 

Report of viewers of*.... • 38 

Porm of report.*,,,...,^ .,..•.,.•.........•••••!?•?!•••••«••—•• 223 

Report, wbere and wh^n filed...... ..•••rvv.;*? 89 

Duties of reviewers of. 40 

Porm of oath of. 233 

Report of. reviewers, form of. »......•• 233 

Report of reviewers, when and where filed- 41 

Duties of viewers and surveyor of road on county line.... 41 

Report of viewers and. surveyor of road on county line... 41 

Porm of report.... 240 

Duties of viewers and surveyor when beginning or course 

of road uncertain 42 
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PAoa 
CX)UNTY ROAD— Gbn<in«e(2. 

Form of report of viewers, etc 236 

Duties of viewers and surveyor when proprietor applies 

for change of road-through his lands 43 

Forms ;; i « * 236-9 

Of township trustees and surveyor when road washed 

-away ....;....;;; .- Jii *..<^.< 44 

YscatTonbynon-tiser ^ 48 

' 'Yacation of part altered v.*^..... 48 

Appeals, who may take- 26, 88 

No appeal when decision* adverfl6<.<«..«««#««.«««.«.««.. 88 

AppealS'frem-aMessmeot of -compensation and damagpes... 97 

See Aftcals; • 

Ckmtmisstoners may establish part of a road only ;..•••• 97 

How alteration- opened -in- applications by proprietors to 

change route cf rolid through their lands ..*...•.- « 18 

Opening of, in general, how-ordered. «.-.w«vv.»....*; ..ti.,*. -24 

•Work on, see Bvpsrvisob; ^ 

Damages, how paid- .••.... «.........•• 23 

Costs- of,' how paid, see -Oosts. 

COUNTY TREASUBEB— 

Must pay road funds over to township treasurer. ..«,«. «••••• 121 

COURT OF COMMON PLBAS, see Stbkxts iLXi> Allsts^ 

• • MVHIOIPAL CORPOSATIGNS— 

DAMAG-ES, see Coif PSKflATiOK — 

Allowance of,- on state- road, how obtained — 5 

Form of -application..... , •• 208 

How- assessed...^ -..•-.••< i.......^ ...••••• 6, 86 

Form of report..............,.....; 209 

' Consequential not allowed in state road cases {note) 6 

How paid;;;..;;-...; ,.i,in «...u ««« 7 

Appeal from.......; ;; 27 

On alteration of state road, on appeal ;. 87 

How assessed when state road altered on account of 

- washing away; 45 

Allowance of on county roads, application for 36 

Form of application 223 

Failure to claim will bar ;.... *..« 36 

How paid ; ...;.... ;;...;;&..; « 23 

Appeal from 27, 97 
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PAOI 

DAMAGES— Cbn^tni^e^: 

Proceedings upon appeal .^ 98 

Payment of when prooeedlngs upon appeal terminated... 96 

No-appeal ezoept to elaimants (note) ; „ 97 

On<townsbip road, by "wbom paid.. 60^ 

How payment ordered-.. ....*•* ^.v.v.* ....•« 54 

Appeal from d«ei»ion of trustees 97 

In application to improve road, how assessed — .m 131 

Appeals in such cases^.* ' 131 

For grading streets and alleys in cities, how assessed and 

paid.......««.kfc.... .»••<...•.. 154 

' FornM in relation to .'. 280-8 

Suit for, when brought..... r...« 158 

Claim for, when presented in generaL « 158 

Fovm-of «laim fbr^^.., ..v. 286 

Assessmentof, incorporations in general 156 

Forms w.«,%«%.^..v.%....««% 280 

. For. vacation of streets and alleys, how paid 174 

For vacation or alteration of town plat^ how assessed...... 175 

I>ISTRICT..CaURT^ 

Order .of .in. application by city council for assessment of 

<. compensation. for private property appropriated....... 284 

DITCHES AND DRAINS— 

PeoaltyfoE- obstructing. »*„ ^•••..«.»« ••..., 115 

Expenses of locating, in certain cases. .•.....• ^ ..• 124 

DRIFTWOOD— 

Removal of. 117 

ENGINEER— 

In application to- improve road, appointment of 133 

In establishing free turnpike, duties of ..»...•*•...« 65 

KNTRISS, Form or— 
Fob County CoMitissioNBRa akd Axtditobs — 
In. relation to State Roads. 

Filing petition, and order for bond..... 203 

Appointment of viewers and surveyor. 203 

Order that auditor give notice of filing of report of 

viewers.. • »., , «. 207 

Appointment of jury to assess ^compensation and damages, 208 

OMer establishing road .%.« 210 
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ENTBIBS— For Couktt Commissionebb asd Ausitobs— 

Order refusing to establish road »• 211 

Order e9tabliBbing road after appeal — 212 

Appointment of viewera in application to reduce width of 

road ....>..,..>>., 214 

Order reduciDg width of road 216 

Orders in relation to vacation of... 244-9 

Orders wben road washed away -. 242-3 

Orders in application by proprietor to change route of 

. road through his lands... ^ 237-9 

Orders when beginning or course of road uncertain 234-6 

In relation to County JRoada. 
Filipg petition for establishment or alteration of road, 

and order for bond • ••^•••^ .• 218 

Appointment of viewers and surveyor 219 

Public reading of report of viewers ....• 226 

Order establishing road when no damages claimed 226 

Order establishing road when damages claimed, and as* 

sesseci . »••*••»« ••••••••• &•.•••»*•••«*»••••••«••.••• .•*•••••• •.•••••••m« iai 

Order refusing to establish road «, «• 229 

Appointment of reviewers 230 

Boad established after review - ..* 234 

Order for review when beginning or course of road uncer-^ 

tain........... M •• 234 

Order upon xeportof viewers in last-mentioned case...<..« 236 
Piling petition by landholder to change route of road 

through his premises, and order for .bond...... •....•••.« 237 

Appointment of viewers and surveyor in such cases. ...••• 237 

Order, upon return of report of viewers in such cases...... 239 

Fin^l order in last-named applicatioa 239 

Appointment of viewers of road on county line..... « 246 

Boad established on county line. .......•..•••• 241 

Order upon report of trustees when road washed away.... 243 

First reading of petition to vacate...... ». 244 

Order of vacation when no objections made .«• 246 

Appointment of viewers in application to vacate • 246 

Order of vacation after report of viewers filed...* 248 

Befusalto vacate road * ..••• 248 

Order vacating road dedicated to public use by private in- * 

dividuals 249 



INDEX. 807 

BNTBIES— Fob County Oommisszonxbs and Aitditobs — 
Continued. 
Miscellaneous Entries. 
Order declaring a turnpike or plank-road a "public bigli- 

. way- 271 

Order for. payment of materials taken by supervisor 273 

Order when value of materials certified by supervisor 

deemed eiiLcessive - 203 

Order in relation to levying an extra road tax... •• 274 

Fos Jbustses of Townships. 
In relation to Toipnship Hoods, 

Appointment of vieweis ...•••• •• 261 

Eefusal to grant a view - 251 

Establishment of road 264 

Befusal to establish road on hearing, or when report of 

viewers adverse 255 

Order for meeting in joint board, to receive petition for 

road on line of two townships... 256 

Order of joint board fixing a time for meeting to receive 

..report of viewers, etc m 257 

Order of vacation 258 

Order upon . return of transcript of proceedings in pro- 

. bf^te court.. m • «• 270 

. MiseeUnn^ffus Entries, 

Ordei* appointing one of their number to open road on 

county line 241 

OrjL^r when state or county road washed away 242 

Order dividing township into road districts 270 

Order appropriating road funds..... .• 276 

Approval of supervisor's account of expenditure of road 

funds 277 

Approval of ' supervisor's annual account ...•• 279 

Fob Fbobats Coubt. 

JUlaiing to Road Appeals in general, 

Entry relating to decision of jury 260 

Order when proceedings previous to appeal are found to 

be regular 261 

Order when proceedings before appeal found to be regu- 
lar, but appeal has also been taken from assessment 
of compensation and damages • • 261 
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FAOI 

ENTRIES— Fob Probate Covm— Continued. 

Order when proceedings previouB to appeal found to be 

irregular 262 

Confirmation of report of viewertM....^ 263 

Order when exceptions are filed to report of ▼iewers 263 

Order for review of road 264 

Confirmation of report of reviewers - 266 

Order when report of viewers adverse^ 265 

Order for venue 266 

Impanneling of jury.^ • 267 

Orders in township road appeals^ 269 

Jn relation to Streets and Alley$. 

Order for jury to assess damages for grading street 287 

Impanneling of jury 287 

Verdict received... 288 

EoR CotXRT 07 Common Pleas. 
In relation to Streets and Alleys. 
Time set for hearing application by city council for a jury 
to assess compensation for private property appropri- 
ated ; ...i. 281 

Order requiring a more specific description of property 

sought to be appropriated.. 282 

Impanneling jnry,-and instructions to same.. 282 

Verdict received, and order thereon. • * 283 

Order when title to property in dispute..... 283 

Order suspending former order in application by city coun- 
cil, when petition for review has been filed.. 285 

Vacation of street or alley 290 

Vacation of town plat *• ' 291 

Fob District Court. 

In relation to Streets and Alleys* 
Order directing a new assessment of damages, in applici^ 
tion by city council for assessment of compensation 

for private property appropriated.. 284 

BXCEPTIONS TO AWABD OF VIEWERS IN PRO- 
BATE COURT— 

Form of. 263 

EXEMPTION, see Labor on Roads. 

EXTRA LABOR ON ROADS, see Labor on Roads, Supbbp- 

TIBOB, StBEETB and AlLETB. 
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FAOI 

EXTRA ROAD TAX, aee Tubkfiks— 

How levied and expended^ • 119 

Forms relating to. 274 

How worked out • 120 

PEES, see Co«TS— 

Of viewers, surveyor, etc., of state road, and how paid.... 13 
Of viewers, surveyor, etc., of county road, and payment of^ 46 
Of viewers, surveyor, etc., of township road, and pay- 
ment of ;....;. .i *i •• 62 

Of viewers, etc., Hi state road appeals i 88 

Of officers, viewers, etc., in appeals in road cases in gen- 
eral.; ;....4 102, 105 

Of supervisors, and how allowed and paid 128 

Of persons employed in applications to improve roadsi..^. 137 

Of persona employed in establisfaing free turnpike.. 68 

FINES— • 

For refusing to serve at viewer, surveyor, ete., how at- 

sessed and expended 46 

Against a supervisor refusing to accept office 107 

For failing to work on roads, etc.. 113 

For injuring guide-boards.. «... 118 

Fop obstructing, injuring, etc., road 122-6 

Fop -obstructing road by caPs 122 

For obstructions, how levied and expended.. 126 

RailrcMid companies liable for the acts of their agents...... 122 

How collected and disbursed in general • 126 

Duty of justices and constables to pay over.. 127 

Successor -of supervisor may sue out execution 127 

Against supervisor for neglect of duty, or ftraud in office.. 128 

For failing to work on roads in ctties and villages.. 154 

FOOT-BRIDGES— 

Construction oL.,—^ 117 

FREE TURNPIKES AND PLANK ROADS, tee Tttkhpikx. 

GRADING STREETS AND ALLEYS, see Stbestb ahd * 
Alleys, Mukioifal Oorpobations. 

GRANT, Ways by 171 

GUIDE-BOARDS— 

Construction of.. 117 

Penalty for injury to.........*....«^....^ «.••••.. 118 
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HIGHWAYS— 

ClaBses of...... ,••,.•.,„••., • 1 

What are prescribed to be 108 

HORSE-RAGING on public roads forbidden.. 125 

improvement of road on petition op land- 
holders- 
How petition filed, and proceedings under the same.. 129 

What roads may be improved, and how.., 130 

Appointment of viewers, etc 130 

Their report.. • 131 

Assessment of damages... ..••.. • 131 

Appeal from assessment.. 131 

Appointment pf engineer... ••••• • ...••• 133 

How.'fvork done 133 

Apportionment of work •«..• 134 

Assessment of expenses... • • 135 

Issuing of bonds.. •.,* 135 

Municipal authorities mfty aid in« in certain cases 136 

When road runs into several counties 136 

Subscriptions and dpna.tions for may be received 136 

As to obtaining materials 137 

Compensation, to persons employed 137 

Error in proceedings can not be taken advantage of.. 138 

Road may be transferred to joint stock turnpike company 

. in .certain cases.. ^ 138 

Keeping in repair roads so improved 139-42 

IMPR0VED.R0AD SUPERINTENDENT— 

Election,, powers, and duties of. • 139-42 

Hii compensation 142 

INCORPORATED VILLAGE, see Muitioifal Corfoha- 

TIONB — 

For. special purposes, how organized.... ..*«.••- 175 

Corporate authorities of..........^ ,. 175 

' Powers and duties of, in respect to streets, alleys, etc...... 175* 

JOURNAL ENTRIES, see Ektriss. 

JURY AND JURORS^ 

To assess Damages on State Roads. 

Appointment. and duties of 5 

Form of appointment «....., 208 

Oath of 6 
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PAOR 

JURY AND JURORS— an/inwed. 

Form of oath. ♦..,.., 209 

Report of... .^.»..«..,» .«..•« ....,•.. 6 

Form of report..... .,•.......,..«. r.^.^....^ .......^...........^^ 209 

In State Road. Appeals- from Asaessme/U of Damages. 

Venire for ,. 87 

Form. of venire ..« «. 258 

Impanneling and swearing of •t,.^ 87 

Focm of oath of 259 

Dutie&.of...«. «...*•• «». 87 

Deoision of verdict of, how filed •• 87 

Form of verdict 269 

/A Appeals from Assessment of Compensation and Damages 
ingeueraL 

. Venire, ior.,^ •««••«•— •^r.*. » • • •*.. 98 

Form of venire ,. 258, 266 

Impanneling of 99 

Entry of impanneling.... 267 

MiiBtbe swora.>.««%..^.... « 99 

Form of oath 267 

Must view premises - ».. 99 

Verdict of, how rendered, ^ 100 

Form of verdict. «...., 268 

Fees of „ « 88, 102 

Miscellaneous niaite7*s. 

How drawn, and their duties in appUcAtions by municipal 

ct>rporation8 to appropriate pro|>erty 147-8 

Impanneling of^ln application hy city council for assess- 
ment of compensation for private property appropri- 

• ated. , 282 

Form of oaih of in such cases.. ....>..•« 282 

Form of verdict of in- such cases 282 

Impanneling of in application to assess damages for grad- 
ing a street. ..w.* ..*.••• 287 

Form of oath in such eases. ........ ..^^ * 288 

Form of verdict of in such cases : 288 

LAfiOR ON B0AD8 — see Supebvisok, Commisbiokers, En- 
tries — 

Who liable to perform , 111 

Who exempt from performing ....; 112 
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LABOK ON 'ROADQ-'ConHnued. 

When exemption to be claimed •« .«••«.••• .«•.... 112 

Reaideace of person liable to.. 112 

Commutation of ^^ 112-13| 152 

When to be performed 112 

Kotice to perform^ how given ^..^ 112 

Form of notice... « 272 

How party to appear, tools, etc .• 113 

Allowance for teams, scrapers, etc V 

Effect of removal from district...^. i i h 

Certificate to party removing, form of ......•• . . 

Penalty for failing to perform, inattention, etc • 113 

Kegiect to notify party, effect of « • 112 

Out of season, how performed 114 

Certificate in sueh cases, form. of. «. 272 

When more performed than is due 114 

Form of certifieate for excess of ,272 

In discharge of road tax,, see Boab Tax, Supervisor. 

In cities and incorporated villages «••.«• • 152 

See IiiPROVSMSiTT of Koad. 

iSieeBKFAiR 07. Roads. . 

See TuRNPXiLE Road. 
LANDOWI^£R».see County Roads, Stats Roads^ Super- 
visor — J .. . 

Claim of, for materials taken for road, how adjusted... •«..• 1X6 
LIST of persons against whom road tax is charged upon dux>- 

Hcate, form of... • 275 

Abstract from, for supervisors, form of. .....•••.. 275 

MARKER— 

Of State Mood, selection of.. 11 

Fees of, and how paid. 13 

Of Cbim^y. i2oa<2, selection, and oath of • 33 

On appeal, selection of 92 

Form of oath of .,,.,,.^ 222 

Fees otj and how paid...... 46, 88, 102 

Of Township Boad^ selection of .«••..•..••• 59 

Fees of, and how paid ..,..•••.. 62; 

In application to improve road, appointment of.. 131 



INDEX. 818 



_ PAOl 

MATERIALS FOB BOADS, «ee Imfbotxmskt oif Boad. 
Tttrnfikk Boad. 

May be taken by supervisor , , „ 116 

Claim of landholder for, how adjusted ,..^........ 116 

J'orms relating to *...... 273 

MAYOB OF CITY OR VILLAGE— 

Application of, for a jury to assess damages for grading a 

street i ^ ^ 288 

MILL-RACE— 

^^ * Constructing of across public road «... 123 

^' Tiridges across ...,^ , 126 

U>VES AK'D QUABRIES, Boads to— 

How established and kept up 81-4 

MOTION FOB BE VIEW OF BO AD IN PROBATE 
COUBT— 

Form of. «« ^^. 264 

MUNICIPAL COBPOBATIONS, see Streets and Allbts, 
Special Incorporations, etc. — 

City council have control of streets and alleys..:..,... .108, 143 

Duty of council to keep streets, etc., in repair, and remove 

obstructions „ 143 

Dedication of street or alley must be accepted by city 

council ^ 143 

Council may open, widen, straighten, extend or improve 

streets or alleys I44 

Council may assess and collect a charge for improvements. 144, 158 
Two-thirds of council must concur in opening, etc., streets 

or alleys I45 

Board of city improvements, in cities of first class, must 

direct improvement of streets, etc 145 

Proceedings to appropriate private property by u« 

Forms relating to ^ ^ ...,. ^ 280-6 

Costs in such cases ^ „ ^^,^^^ I49 

How possession taken of property appropriated 149 

Payment of compensation for property appropriated 148 

Bond for payment of damages may be required of persons 

interested in improvement of street ,..,^ I49 

Proceedings of court may be reviewed ^ 150 

Form of bond.. ,..!... ,.^ ^.^ 284 

Appeal, when proceedings had in probate court „..,.„. 160 
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MUNICIPAL CORPORATIONS— Cbn^tnu^d 

Proceedings on appeal m... 151 

Failure of corporation to pay for and take possession of 

property ^ 162 

Authorities in cities and incorporated villages may require 

performance of two days' labor on streets ^...^ 162 

Authorities of cities and incorporated villages may form 

road districts .^ 163 

Appointment of street commissioner by 153 

How damages for grading streets, etc., in cities adjusted.^ 154 

Forms relating to ^... 286-8 

How damages for grading, etc., paid « 158 

When suit for damages may be brought 158 

Notice of intention to grade must be published in certain 

cases 164 

Filing of claim for damages......... 155 

Form of claim ! 286 

Assessment and payment of damages 158 

Forms applicable to.... 286-8 

Hay charge damages and expenses of grading on property 

benefited :. 158 

Hay levy tax to defray expenses of improvements 158 

Tax limited 160 

Sidewalks and sewers in 165 

Turnpikes and plank-roads in.... 168 

May lay off streets on lands not divided into lots 170 

May narrow, vacate, establish, or change the name of 

streets or alleys 172 

Forms in such cases 288-9 

May aid in improving roads in certain cases 136 

KAME OF STREET OR ALLEY— 

How changed ; 172 

13^ ARROWING STREETS OR AdiLEYS, see Streets and 
Allets — 

NECESSITY, Wats of •. 178-81 

NON-USER— 

Vacation of county road by • 43 

Vacation of state road by 13 

Of private ways. Me Wats bt Pbesc&iptiok, Gbant, 
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KOTICB— 

None required in applications for state roads 8 

Of filing report of viewers of state road, must be given.... 4 

Form of notice 207 

Of appeal in state road casesj to be given .• 8 

Form of 211 

Of application 1y> reduce width of state road, must be 

given 9 

Form of. 213 

Of application to vacate state road 11 

Form of 244 

Of filing petition for county road, bow given 16 

Form of 217 

Of filing petition to alter county road, how given.... 16 

Form of. 217 

Of petition to vacate county road, how given 16, 19 

Formx)f. ..:. 244 

Of application by proprietor to change route of road 

through his premises, how given 13 

Form of... ....i.;.. .;...:.;.. :;:....•.. .....;... 237 

Of application to vacate road dedicated to public use by 

private individuals l9 

Form of.- 249 

Of appeal from establishment of county road, how given.. 127, 89 

To viewers and surveyors of a county road, how given..... 31 

Form of....; :....;.; 220 

To landowners of view of county road, how given 31 

Form of ; 221 

Notice to non-resident landowners, form of. 222 

Proof of, form of. 222 

To principal petitioner of holding a review, form of. 232 

To reviewers, form of 232 

Of filing petition for township road, how given 49 

Form of »,.... ;.;.... 260 

Of filing petition for road on line between two townships, 

• how given ...«. 61 

Form of ,..., 266 

Of petition to vacate township road 62 

Form of..iii 267 

Of appeal from decision of township trustees^u.a^^tiauuiiMTj 102 
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KOTICE— Cbn«ntt«f. 

17 one required in applications for damages on township 

road k 61 

To parties, in appeals from assessment of compensation 

and damages 98 

Of sopervisor to work on roads, how given.. 112 

Form of ^..^ 272 

To persons to work oat road tax, to ho given 120 

Form of. 275 

Of letting hridges, to he given »..• 121 

Form of 276 

Of intention to grade street or alley, hpw given .• 154 

Of petition to vacate, narrow or estahlish street or alley, 

how given •* - 173 

Forms 269-90 

Of filing petition to vacate or alter town plat, how given.. 174 

Form of. 291 

Of filing petition hj city council for a jury to assess com* 

pensation for private property taken for streets or 

alleys, form of ••« 280 

Of petition for free turnpike road ^^ .••...— 68 

OATH— 

Of jury to assess damages on state road, form of...*.*.^ 30f, 259 

Certificate of^ form of. — •••• 209 

Of surveyor, viewers, etc., of state road, form of. «.••••.•••• 204 

Certificate of, form of. ..«—••••• 205 

Of viewers in application to reduce widths 214 

Of viewers, surveyor, reviewers, etc., of county road, form 

of „.,. 222 

Certificate of, form of • «....^ 222 

Of viewers, surveyor, etc., on appeal, form of »•••••••.. 262 

Of reviewers of county road the beginning or couiM of 

which has become uncertain, form of 235 

Certificate of, form of ^ 235 

Of viewers, etc., in application by proprietor to change 

route of road through his lands, form of 238 

Of viewers etc., of county road on county line, form of... 240 

Of viewers of road proposed to be vacated. ..^....^ 247 

Of viewers, etc., of township road, form of ...,•* 252 
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OATH— Cbniinwerf. 

Of jurors in appeals fvom assessment of compensation and 

damages, form of ^ • 269 

Of supervisor! and certificate of, forms ^ 271 

Of jury to assess value of private property appropriated 

by corporations, form of. ^ ^ 282 

Of appraisers to assess damages for grading street, form 

of...., .• 285 

Of jurors to assess damages for grading street, form of.... 288 

OBSTRUCTING EOADS— 

Penalties for..« .^...•....•..••.^••.^••••^••••... 122-6 

OPENING R0AP8, aee Supibvibobs* 

OBDEES, sec Entries— 

To be issued to viewers of state road ..••—••«•.. ••^» 4 

Form of....^.. 204 

To viewers of county road, how issued......... ••••.. 22 

Form of 219 

To trustees requiring them to open county road, bow is* 

sued , — 24 

Form of 229 

■ To reviewers of county road, bow issued 25 

Form•of.»..«••«•^M«••• • • • • •...• ' 231 

To reviewers of county road tbe beginning or course of 

which is certain, form of • 235 

To open township road, when and to whom issued. ••.•••••• 64, 55 

Form of '. 255 

To viewers, etc., in application by proprietor to change 

route of road through his lands, form of; 238 

To viewerS) etc., of county road, on county line, form of. 240 
To viewers of road proposed to be vacated, form of. 247 

PASS-WAYS— 

Construction of .•*.•••••..«•« 117 

PAVEMENTS, sm Sidewalks. 

PENALTY, see Sufebvibobs, Township Clsbks, YiKWSBfl^ 
-SvBTBTOB, Fines 

PETITION— 

For state road, form of. 208 

When and where it must be filed 2 

For damages on state road, form of • 208 

When and whQre tobe filed 6, 15 
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P'ETITIO'S— Continued. | 

To reduce in^idth of state road, filing of 9 

Form of. ^ 213 

To alter, state road, filing of ~ 10 

Form of ^ 216 

To vacate state road, filing of. 10 

Form of « 216 

For conn ty road, filing of ^ 15 

Form of • ..^ 216 

To alter or vacate county road,, filing of..; - 15- 

Form of.....»....««»«^*»»*. ••••......•••...•«•.«. .«.»»«.•.••• •••••••••.••m 216 

By proprietor to alter route of road through his premises, 

filing of ;...^ 18 

Form of -. • ^ 236 

For alteration of route washed away, filing of 19 

Form of .^ 241 

Petition for .review of county road , » 230 

For vacation of, filing of. - ^. 19 

Form of.. 243 

To. vacate road dedicated to public use by private indi- 
viduals, form of 249 

For township road, what it must contain......«.«....AM 49 

Form of.. •* <.. 250 

To vacate township road, form of. 257 

By city council to court of common pleas for a jury to •. 
assess damages for property appropriated by corpora- 
tions, form of. 280 

Of mayor to probate judge for a jury to assess damages 

for grading street, etc., form of 178 

To city council for vacating or narrowing a street, form of.. 288 
To court of common pleas for establishing and vacating 

. . .street^ form. of. •••... •.*„„.„.«••«•« >• 289 

To vacate town plat, form of • 290 

PETITIONERS— 

For County Roadj duties of. ...•.•.«. 81 

For Review of County Road^ duties of. 39 

F'>t;ri«..,^, ^ ,.•• 230 •^ 

Fox. Township Roa^y duties and liabilities of. • 60 

PLANK-ROAD, see Turnpike— 

Transfer of, to commissioners 110 
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TAQM 

PLANK-RO AD— Cbn^inueei. 

Forms and orders..-»M.««.— —••••••••••••••••.•••••; 271 

In cities and villages.....*...*.*. •••..•«. •••••••••.•• •••.•••••••.• 168 

FLAT, see Town Flat. 

FLOWS— 

Furnishing of, for work on roads • 116 

Who to have eontrol of. 115 

FRESCRIFTION, Wats bt 189 

FRIVATB FROFERTY— 

Appropriation of by municipal corporations 146 

Forms applicable to proceedings. 280-5 

Fossession of, how taken by corporation 149 

Compensation for, how assessed and paid~ 146r-52 

Form... 280-5 

Frocaedings may be reviewed 150 

PEIVATB WAYS, eee Wat« bt Grakt, Wats bt Fre- 

SCRIFTION, XTO. 

PROBATE COURT AND PROBATE JUDGE, see Apfxals, 

Entrus, Obdxbs,. Oaths, etc.— 

Duties of in relation to state road appeals 86 

Duties of in relation to county road appeals. 88 

Duties of if proceedings before commissioners found to be 

regular 90 

Appointment of viewers and surveyor 91 

Order of as to costs of appeal 93 

Appointment of reviewers 94 

Proceedings upon report of reviewers 94 

Duty of to record papers and certify proceedings to aud- 
itor 87, 94, 101, 104 

Proceedings in appeals from assessment of compensation 

and damages.. 97 

How proceedings reviewed.. 101-104 

Proceedings of in appeals from establishmelQt, vacation, 

or alteration of road 88 

Duties of inappliioations to appropriate property by ma- 

■aioi pal. corporations , 147 

In Appeals with regard to value of materials taken for 

turnpike 70 

Fees of in state road appeals......... 13, 88 

Fees of in county and township road appeals 102, 106 
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PUBLIC HIGHWAYS— '"' 

Wbftt Ave pre»eribed to be^ » ^.« 108 

See RoABc, Sutebyisoiui, Labob ok Boass^ ire. 

BAILROAD— 

Lo«ation of ob road, ttreot ov allej •• 124 

Signs to be ereeted at crosMogpi 125 

RBCEIPT— 

To be given bj supervisor for road tax worked oat 120 

Form of.N. • ....•.•••. ..^ 276 

For extra labor perfornaed • 2^2 

For money paid by one supervisor to another, form of«... 279 

BBLIGIOU8 SOCIETY may constract sidewalks ^. 123 

B£M0N6TBANCE~ 

To county road, when to be heard (itoie) «. ...«••« 21 

To statd road, when to be heard (note) « , d . 

To township road, when to be heard • ...••• 53 

To vacation of county road, form of • 246 

To vacation of township road 59 

B1CPAIR0F BOADS^ in certain cases. 139-42 

BfiPOBT, see Gommissionxbs, Covktt Boaj>, Statx Boai>, 
Afpbals, Yibwbbb, Ektbixb, Township BoAi>fl^ 

TbU6TBB8,- BTC.-«- 

Of viewers of state road, form of 205 

Of jurors to assess damages on state road, form of... ....••• 209 

Of viewers in application to reduce width 215 

Of viewers of road proposed to be vacated, form of 248 

Of trustees and surveyor, relative to road washed away, 

form of.... ». 242 

Of viewers, etc., of county road, form of. 223 

Of surveyor of county road, formof...^ „«. 225 

Of reviewers of county road, form of 223, 264 

Of reviewers of road, the beginning or course of which 

has become oncertnin, form of^...«« m**«** 236 

Of reviewers, eto., in application by proprietor to change 

route of road through his lands, form of. •• 238 

Of viewers, etc., of township toad, form of. — • 253 

Of appraisers of damages arising from grading of streets, 

etc., form of .'..... •,••*»•• 285 
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BBVIBWERS OF COUNTY ROAD, ««« Entm», OoMms- 

A.ppoiiitiii6Bt of«v»i*«««*««^«*«»«*«*v*#**«*«»« •«• ••••■•«• 24 

Form of order to~.....*«....... ..>• — « 231 

Duties o£.«..^..«« •«««•« • * * 39 

Muii be iwora*. < •# 40 

Form of oath of, and oertiflcate of oath 233 

Yacanoy in, how filled 40 

Beport ofy form of.. «•...••• «««••«.•••...-••• 233 

^ Where the beginning or ooome of hai become uncertain, 

appointment of^ 42 

Forms in swob eases.. «...r..« 235 

On appeal, appointment and duties of*... 94 

Forms applicable to....*.* 264 

Fees of 40, 102, 10& 

Penalty for refusing.to serve as.» *, 46 

BEYIBW OF COUNTY BO AD, «M Countt Boad, Commu- 

sioMXBft, P&oBATS Court, bto. 
BOADS, see State Boadb, County Boads, Yacatiov, 'lo^rifk 
aHipBoAi^s, CoMiiiseioNEBS) Trubtbbs, Appbals-^ 

Washed away, how alteration of obtained 19 

Forms relating to...* 241-3 

Prooeedings of commissioners in relation to 31 

Forms 241-3 

Dedicated to public use by private individuals, vaca- 
tion of.. 19, 38 

Forms ..,..« • 92 

■ Width of, eee- Width op Boads. 

On county line^ how opened and kept in tepair 47, 111 

On state line, how opened and kept in repair 110 

On township line,- how opened and kept in repair Ill 

Non-user of, abar..«4...^...<*.....^ 13,48 

Work on, see Supsbtisors, Labor ok Boads. 
Opening of, see Supxbyisors. 

In cities, villages, etc., who have control of. 109, 143 

Supervisor may take materials for repairing 115 

Claim of landholder for materials, how adjusted 116 

Forms-in such cases 273 

Horse^raoing along^ pena'ity for 125 

: PeBAltiee for ^hstriietiag or injuring....^... ...*.......... 122-6 
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BOADS— Gbnfinttecf. 

Occupation of by turnpike company • •.••••••• 125 

Bailroads along and across..— ^••.. 124-5 

Hill-races* across ....« 123 

Water-wheels near ,..«...........-— 124 

Ditches established along in certain cases - 124 

Obstruction of, by cars, penalty for • 122 

B&ilroad companies liable for the acts of their agents in 

obstructing • ISS 

In incorporated yillages for special purposes, 9ee Spzcull 

.IirCOBrOEATIONS. 

See Wats by Gkant, Wats bt FssscbiftxoNi «Ta 

See Gkmitebizs, Boads to. 

See HiNKS akd Qitabrixs, Boads to* 

BOAD C0MMI8SI0NBBS— 

Appointment and duties of. • 68-77 

Vacancy in, how filled 69 

Compensation of .• 77 

BOAD DISTBICTS— 

How formed 106 

Forms relating to division of township into 270 

In cities of second class and incorporated villages, how 

formed « 153 

Hunicipal authorities and township trustees may attach 

territory to corporation for road purposes 163 

Special, see Spbcial Incobpobatiokii* . ' . 

BO AD tax- 
How levied and worked out •• • 119 

Notice of assessment, form of. 274 

Notice of supervisor to persons assessed, how to be given. 120 

Form of notice ...» 275 

Worked put, how certified ,.,.....,,....,.,.,.., , 120-276 

Paid into township treasury, how expended 121 

Forms of order 276 

Bxtra, how levied and expended .« 119 

How extra tax worked out 120 

Forms relating to extra taxT. ••• 274 

In cities and incorporated villages, how worked out^ - 153 

Charged and collected in cities and incorporated villages, 

to be paid to corporation tre^urer ••.„•.••••••••••••.•••••• 158 



^ 



INDEX. 823 



•*■ 



SCRAPER— 

Furnishing p^ to work on Toade • 115 

Who to take care of. • 115 

QBWERS:- 

How constructed in cities and villages 166 

SIDEWALKS— 

Religious society may construct 12^3 

Hitching or driving on..... 123 

Construction of in cities and villages.... ......* 165 

SETTLEMENT, wt Sufsbvisob, Account. 

SPECIAL INCORPORATIONS FOR CERTAIN PUR- 
POSES. 

How formed 175 

Corporate authorities of m-**- •• 175 

Appointment of supervisor of 176 

Compensation of supervisor of.... « 176 

Trustees of, have exclusive control of roads, streets, and 

alleys ,*,^ 175 

Powers and duties of trustees of 175 

Trustees must all concur in opening new road, street or 

alley, or taking materials 176 

STATE ROAD^ «ee Ektbies,. Appeals, Supbbvisob, Yiew- 
ERS, Surveyor, Commibsionsbs, Tbubtbss, Fees, 

ETC — 

How grant of, obtained .«•••.. 2 

Petition for, filing of......... • .,..,...., ....... •„.... ••• 2 

Form of petition.............. 202 

Bond for, filing of. 3 

Form of bond * 202 

Notice of filing petition not required . 3 

Applications for alteration or vacation of.... , 3 

Forms of petitions, etc............ M•^•.••••« 243-8 

Written objections to vacation, form of. 246 

Duties of commissioners in relation to 4, 10 

Forms in such oases.. 243-8 

Petition for damages, filing of 6 

Form of. ..,...,..., „, ,..• •.... 208 

Payment of damages <;.....• 7 

, Establish ment.pfj by oomm^ssloners after xeport of view- 
ers filed Y 
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STATE "ROAD^-Cbntinued, 

BefttMl to etUblisli, form of ordef 211 

Appeal from order of eommissioiMrt ^ 7 

Appeal from assessment of damages 8 

Manner of perfecting appeal, see Afpkals. 
Proceedings on appeal, see Appeals. 

Proeeedings of eommissioners after appeal 9 

Proeeedings- to reduee width of..... 9 

Form of petition to reduce width 213 

Width of. , 12, 13 

Duties of viewert, surveyor, etc 11 

Survey of 12 

Duties ef viewers, etc., in applications for vacation 12 

Duties ei viewers, etc.j in applications for alteration.. 12 

How lai4out 11 

Report of viewers of. 12 

Vees of viewers, surveyor, etc 13 

YaoatioB of, by non-user.. 13 

Proceedinge wkero beginning or course of road uncertain 28 

Duties of viewers, surveyor, etc., in such cases 42 

> Proeeedingft when proprietor desires to change route of^ 

through his lands 28 

Duties of viewers, surveyor, etc., in silcb cases 43 

Proceedings when line of, washed away .«.• 31 

Duties c»f viewers, surveyor^ etc., in such cases 44 

ForaM applicable io.it,.,*.****...* i 241-3 

Vacation of part of road altered. .....••%...;.; 48 

Opening -of) SM^PJIBVIBOR. 

Work on, «a«'Sup]»vi80B. 

STREETS AND ALLEYS, see MumciPAt. CoftPORATio^s, 

• CoMPAKSATION, SPSOIAL BOAB DISTRICTS, EKTRICS — 

Are public highways.... .»w.. 108, 143 

Who have control of.; 108, 143 

Dedioation of, must be accepted by city council.. 143 

Poweraof municipal corporations in respect to 144 

A charge maybe assessed on Jots to defray expenses of 

. improvements -of ««*«44««...<< 144, 158 

Twoothirda of council must eonour in making improve* 

- mentSi etc.«* •» ». ^ 145 



-^ 



im>jfj* 825 

STBEETS AND ALhWYS— Continued. 

In cities of first class, improvementB must be recom- 
mended by board oi city improvement.. ....•«.«.... 146 

Appropriation of private property to construct or improve, 

how made .....«....•••« 146 

Assessment of compensation for private property appro- 
priated... *.,^ ^ ^....,146-62 

Forms applicable to proceedings .•••.. ....•..••« 280-85 

Work upon in cities and incorporated villages ....»...«•..«••• 152 
Boad tax in cities and incorporated villages, bow worked 

out ..••. • ».»«♦»■■■——• 163 

Damages for grading, in cities, bow assessed and paid 164-65 

Forms in such cases. •....•.«....••..•«.>»»»« »...».... 285>8 

Suit for grading, when brought..... .•••.••••* **••• ^^^ 

Notice of intention to grade must be given in corporationS|- 

in general, by corporation clerk ^ • .«• 164 

Presentation of claims for damages. • » 155 

Form of claim « 286 

Forms in relation to...... , .••..•.•.. 985-8 

Payment of damages may be charged upon property 

benefited »....•,...,...*... .^ 168 

Kanicipal corporations may narrow, vacate, establish, or 

change the name of. » ..•..••.• 172 

Forms applicable to • — .^288-90 

Court of common pleas may vacate or establish.. «... 173 

Forms in such cases .....r.. «... 988-9 

Occupation of by railroads ^ •..•..•^•... 124 

Occupation of by turnpike company • 125 

Laying out and platting of, in certain cases.. 170 

In incorporated villages for special purposes^ 8€€ SpjcciiX 
Ikgobfohatioks. 
STttEET COMMISSIONER, see SurssvisoB. 

summons- 
To parties in road appeals, form of» ...•••. ..^•..••.•... ^» 266 

SUPERVISOR, see Commissioners, Labor ok Boabs, Couk- 
TT RoAB, State Road, Entries, Trustees, eto. — 
Trustees to fix time for completion of work on roads, and 

working out road tax. ». .112 

Form of order ^ , .,., 270 

Division of townships into road d.istricts «.•...'....,•«•* 106 
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BUPBRVISOR-Cbn^nuerf. '^" 

Form of order^ .^ 270 

Blection of. ^ 106 

Bond of. 107,270 

Must be sworn^.. 107 

Form of oftth 271 

Penaltjrfor refosing to accept office...*..... 107 

Duty of to open and repair bigbways..* ., 108 

Duty of to remove obttnictions from highways 108 

Duties of in relation to roads on state, county, or town- 
ship line........ ;....^.. ...;.:..... 110-11 

Work on roads, in general, Bee Labor ok Roads. 
Has no authority to do work on road not regularly estab- 
lished Ill 

Kot liable to costs in suits by him {note) 114 

Who to fUvtiish plows and scrapers, and who have custody 

of same 115 

Kay take materials for constructing or repairing roads... 115 

Claim of landowner for materials, how adjusted 116 

Forms in such oases 273 

Bemoying driftwood ;..; 117 

Watering places, keeping up 117 

Construction of passways.... 117 

Construction of foot-bridges 117 

Guide-boards, erection of. : 117 

To make out list of persons liable to do work on road, or 

pay road tax.. ~... 120 

How road tax worked out • 120 

Kotice to persons assessed 120 

Form of notice 275 

Must mark road tax " paid," on his abstract, when county 

commissioners direct 120 

Must forward abstract to county auditor 121 

JKust give a receipt to person working out road tax 120 

Form of receipt 276 

To expend and apply road funds under direction of trus- 
tees 121 

Settlement with trustees with regard to expenditure of 

road funds..; ; 128 

Feet of.uA.««.A.;..i«..*...4»>uw; u/..^...«4 » ««4«..»» 128 
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SUPERVISOR— Cbn^nwerf, 

Suit by against persona obstructing or injuring road. 122-6 

Suits by will not abate by change of officers.. 127 

Fines received by, how disbursed. .••.. • 126 

Fines and penalties in general, how collected and dis- 
bursed by him. .4 • 126-7 

Bequired to return statement of persons who failed to 

perform two days' labor 127 

Duty of to report to trustees the names of justices and 

constables who fail to pay over fines collected 127 

Duty of to report judgments for fines uncollected 127 

Annual settlement with trustees... i 127 

Forms of accounts 277-8 

Koney in hands of to be paid over to his successor 128 

Form of leceipt 279 

Penalties against for neglect of duty or fraud in office....* 128 

Citiea and Incorporated ViUages* 

Appointment of. ^ ..» 153 

Duties of, in general » 153-4 

Boad tax to be wOTked out under his dif eotion 153 

Of Special Incorporation, 

Appointment of * ;^ 176 

Duties of. 4....'. 176 

Compensation of... 176 

SURVEYOR, see Report, Vibwebs, Oath, Appeal, En- 
TRiBB, Bra— > 

Of State Road, 

Selection and duties of. 11 

Must be sworn «<. ,* , ... : 3 

Form of oath of. < 204 

Fees of. 18 

Of County Road, 

Appointment of .••• , 21 

Can not act by proxy or deputy {note) 82 

Duties of when proprietor desires to change route of road 

through his premises 43 

Duties of when road washed away 44 

Duties of when beginning or course of road uncertain 42 

Time and place of meeting with viewers 32 

Moit be sworn..4.»i ^... ;., .;. ....i. ....*.... .,i ... ;,. ... 33 
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8UBVETOB— CbfUtfitiolL 

Duties q{^ in general .m.— •••.... m... 37 

Report o(^ form of. — .^ .^ ^ 226 

Duties in relation to road on county line - 41 

Penalty for refusing to serve....^ m... 45 

j> ees oi»»»— ••——•••»•»••—•«»••»»— •— »«»»—»«•»»•»»••»»»»>«»■ »»—■■ • >« 4o 
Duties of in appeal eases, tee Afpsal*. 
<y TMonMpJload, 

^^ppoinbuen^ oIm****** •••••••••••••••.••••••••••*•••••••*••« •••••••••••• os 

On dividing line between two townships, appointment of^ 58 

aLUSw Oe SWOm** ••••••••• ••• ••••*••••■»• ••• «•• •«• ••«•*•••••••••••••••• ••• Ov 

Form of oatb , - • 252 

Duties oi^ in generaU...^. .......^ *.. 60 

Form of report of.. .....m........ ^ 253 

Duties of in appUeations to alter.. ••••••••••.•••...•.•• 61 

Duties of on road upon dividing line between townships. 62 

Fees of, (ind bow paid.M..». ,»><.»>,,. „, ,,,»>». ,«....m*.»».».».>« ... 62 

In application to Improve lUxui, . . 

In establishing Free Turnpike. 

Duties of..... ..•.••••••••••.•••••— ••••••M* 65-8 

Compensation of.... •• »...«^.. •,•••.••• •• 68 

TAX, BoAD, see Boad Tax. 

TEAM— 

Furnishing of to work on roads, how paid.-,.*, 113 

TOWN PLATS— 

Proceedings to alter or Tacate*>. ,*»*„^^^^..^^m** 174 

Forms relating to... „,,••„«,«,,,.../. 291 

Platting of streets where land not laid oiT.in lots 170 

TOWNSHIP CL£;BKt see @UPXAyiaQB0, Lasoa ojx Boasa^ 
Entbies, Orders, etc — 

To issue order for opening road.*».«>«**««** • *»*^ 65 

Hust notify trustees when proceedings upon appeal are 

certified back ...•,.- ^* 6T, 104 

Hust transmit papers to probate court, upon appeal from 

the assessment of compensation and damages «• 104 

Must furnish supervisor with plat of his district.. 106 

Duty of to make abstract of road tax, for supervisor..*.** 120 

Form of abstract w 375 
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PAU 

TOWNSHIP ROAlD, see Tbttstsss, Appeal, Obdkbs, Bh- 
TRISS) Viewers, etc, — 

Where it may be laid out •. * • - ^^ 

Who potay petition fpr /.. • .* 49 

Petition for, filing of......^ 49 

Form of petition....... .., - 260 

Kotice of AUng petition must be given » 49 

Porm of notice 260 

Bond must be given by petitioners ..f. ...- 60 

Form of bond 260 

Duties and liabilities of petitio^erB 60 

By whom opened.. •..•,....... *• • 50, 110 

Orjier tP. Qpe.n> .fprm of 255 

Costs of establishment of, by whom paid .• 50 

Is a publio highway 61, 110 

' Al^:c&tiQn of, how obtained • .• 61, 62 

Forms relating to 260-1' 

Protceedlng^ of trustees in relation to » 57 

On line between townships, application for , 51 

Form of petition, etc. .,266-7 

Bond and notice in such cases, giving of — 61 

Proceedings of trustees in relation to 57 

Application for vacation of .» 62 

Forms relating to... 25:7-8 

Prpoeedings of trustees. 68 

Appointment of viewers in application to establish 63 

Payment of compensation and damages 54 

Ko further proceedings if report of viewers ad verse.. ...... 55 

Establishment of 56 

By whom kept open 65 

Width. . qC. (nQ<«),.. ^. 65, 60 

I^eeting of. viewers and surveypr of..... 60 

Viewers and surveyor must be sworn 60 

Form pf oath„...t .........••• 262 

BeljBiptio.^ of chain carriers and marker 60 

Location of route of road ^ 60 

Duties, of nurvey or 60 

Form. of surveyor's report ••..,* 253 

Report of viewers, form of. « ..•••.•.• 253 

Award of. Gompensfttion and damages .••• 60 
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TOWNSHIP ROAD— Gbft^tnued. 

Duties of viewers and surveyor of road on line between 

• two townships^ 62 

Fees of viewers^ surveyor, etc....l. « 62 

Assessment of compe&saiion and damages may be appealed 

from .'......... -. 9T, 104 

Order establishHig road may be appealed from..*.........**. 102 

Froeeedings upon appeal, see Afpbal. 

Fayment oi^oosts of appeal.. 100 

How established after proceedings in appeal terminated.... 101 

Froceedings of trustees in relation to; when proceedings 

npoB appeal certiied back 104 

How width ^1 increased or reduced 69 

Opening of, see Supbrtisobb. 

Work on, see &UFBBTI80BS. 

On township line, how opened and kept in repair..........* Ill 

TOWNSHIP TEE ASURSR— 

Duty of to notify trustees of receipt of road funds.. 121 

TOWNSHIP TRUSTEBS, see Tbustxbb or Towhbhif. 
TRANSCRIPT, #ee Appxal. 
TREASURER OF CORPORATION— 

To receive road tax collected within corporate limits. .•.«121| 163 
TREASURER OF COUNTY, see Qovtxvt Trxasxtrbb. 
TREASURER OF TOWNSHIP, see ToirsreeiP TKBABTrsBB. 
TRUSTEES OF INCORPORATED YILLAOSS FOR 
SPECIAL PURPOSES, see Special Incobfoka- 
Tioiirs. 
TRUSTEES OF TOWNSHIP, see Towvship Roads, Ap- 

PBALS, 0&DXB8, EkTBIXS, SuPB&¥I60B8,^ LaBOB OV 

Roads, xto.**- ... 

Froceedings of, when road washed i^way. 31, 44 

Forms applicable to... 241-3 

Fees of, for view of road washed away....« ' 46 

Duties of^ in opening roads on oounty line 47 

Forms in relation to 241 

Orders of^ on journal -of proceedings, see Esttribs. 

Duties of, in reapectto township roads in general.. ••••« 62 

liay refuse to grant view.. ..«««%«. 63 

Appointment of viewers and -surveyor of township road... 63 
Duiiet 0^ after rapoit «f yiewers filed ««.,»•.• .'...•..••.•• 64 
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TRUSTEES OP TOWSSBIP— Continued, 

Forou relatinfi: to........— • - 250-56 

Order of, in relation to payment of compensation and 

damages ^..^m.......^*.......... 64 

Appeals from decision of^ may be taken to probate 

court. .—.• .....^..•...•^..... 56, 97, 102, 104 

Duties of, after proceedings upon appealed, certified 

back ... ...67,104 

.Form of order.....« 270 

Proceedings of| in relation to alteration of road 67 

Proceedings of, in relation to township road on dividing 

line between townships • 67 

Proceedings of^ in relation to vacation of road 58 

Proceedings of, to increase or lessen width of road 69 

Forms applicable to...........* 267-8 

Duty of^ to establish road districts. 106 

Form of order........... 270 

Order of, as to time of performing work on roads... ••.....•• 270 

To furnish plows and scrapers for supervisors........ 115 

Appropriation by, of road funds.^— •. » 121 

Order for....... .••...••.^•« •.....•• ..•..• 276. 

Must let building of bridges ..,•••.«. 121 

Form of order.................. *. ^ 276 

To direct application of funds used for improving roads... 121 
Settlement of, with supervisors in relation to expenditure 

. of road funds .«., 128 

Form of entry •••..•.• 277 

To malLO orders relative to prosecution of judgment for 

fines .......•.....••.••.••••.•MM. • • MM. ••..•.••••• 127 

Settlement x>f^ with supervisors ^...m......... 128 

Forms of orders....^ 279 

Bequired to prosecute supervisors for neglect of duty or 

fraud M.... M 129 

In eonjunetion with municipal authorities, may ^attach 

territory to corporation for road purposes 163 

Their powers and duties in keeping certain roads in repair. 139-42 
TURNPIKE— 

Transferred to commissionem is a public highway.^*.....,., 110 

. Supervisor may work.on, in certain oase8............M.......^ 110 

Occupation by, of public road, street or alley 125 
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TJJ'RNVlKl&-^(hnHnued. • 

In citiei and villages, in general .••.•••••••.•••.•••.•168-70 

How constructed by county commissioners, in certain 

cases...... 63-8 

Width of...... 64 

Grade of. 65 

Tax to be levied for 67 

Bonds may be issued .....m......... ...••••• 67 

Compensation of persons employed •• 68 

Establishment of^ on petition of landowners 68-76 

Appointment of road commissioners... 68 

Duties of road commissioners..... 69-76 

Materials for, how obtained '. 70 

Two days' labor to be expended on turnpike, in certain 

cases ^, 71 

County commissioners may aid in building bridges, etc.... 71 

County commissioners may change route......... 72 

. How damages adjusted • 72 

Taxes maybe levied.. 72 

Bonds may be issued. 73 

Extra tax may be levied... ......••..• ••• 73 

How extra tax collected.... •• 74 

Boad commissioners must report annually. ..«•• 75 

Boad commissioners must prosecute for obstructing road, 

etc .....M. 76 

Proceedings when road runs into two counties ...•••• 76 

Boad may be transferred to improved-road superintendent* 7 7 

Compensation of persons employed »...m. 76 

Surrender, abandonment, purchase, appropriation and va- 
cation of free turnpikes and plank roads... .• 77 

Voluntary transfer of toll-road to county commissioners.. 77 

Purchase of toll-road by commissioners 77 

VACATION OP BOADS, see State Boad, Couktt Boas, 
Township Boad, Stbkxts and Allkys, Commissiok- 
XBS, Tbustkss, Appxal, Ordebs, EKTsixsy Tuav- 

PIKBS, XTO. 

VENIBB FOB JUBY— 

In probate court, form of............. ••• 268 

Orders for, form of. .......••.• ....••...........••••• 266 
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VERDICT OF JUBT— 

In state road appeals, form of. 259 

In JEippeals from assessment of compensation and damages, 

form of. 268 

In application to assess value of private property appro- 
priated by corporations, form of.. 282 

In assessment of damages for grading a street, form of... 288 
VIEWERS, see Rbtibwxrs, Oat^, Riepobt, State Road, 

County Road, Township Road, Appeal, kto. — 
Cf State Mood. 

Appointment of. • 3, 203 

Order to 4, 204 

To reduce width of state road, appointment of. 9» 214 

To vacate state road, appointment of.. 9,' 248 

Duties of, in general • 11 

Report of, in general 12, 205 

Duties of, in applications to alter. 1 ....; 12 

Duties of, in applications to vacate.. * 12, 248 

Appointment and duties of, in application of proprietor 

to cbange route of road through his premises. 28, 43, 238 

Duties of, when state road washed away 31 

Appointment and duties of, when beginning or course of 

state road uncertain.. • 42, 235 

Pees of. 13 

Of County Roeuh, 

Appointment of, in general^.. 21, 219 

Order tc.... 22, 219 

Kotice to, form of... 220 

Time of meeting of.. '. 22 

On cbiihty lines, appointment of.......... 26, 240 

Appointment of, when proprietor desires to change route 

of road through his premises 28, 237 

Duties of, in last-mentioned case 43, 238 

Appointment of, in application to vacate 29, 246 

Duties of, in relation to vacation of road.. 44 

When road washed away, who shall serve, and duties of.. 31, 44 
Appointment and duties of, when true beginning or course 

of road has become uncertain 43, 242 

Duties of, in general, in applications to establish 32, 42 

Forms applicable to duties in general 221-5 
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VMWERS— Cbn«ntt«rf. 

When they fail to perform their dtttfet, a new order may 

be made^.... 22 

Penalty for refusing to serve 46 

Fees of. .• ... ^ .., 46 

Of Toumship Rocuis. 

Appointment of ...« 53, 251 

Time of meeting of^ , 60 

Must be sworn 60 

form of oath of 252 

General duties of.. *. 60 

Beport of. .• 253 

Assessment of compensation and damages 60, 253 

Duties of, in applications to alter ..........61, 253 

Fees of, and how paid 62 

In Appeal C<ueaf see Appeals. 

Fees of 88, 102,106 

Exceptions to report of, in probate court... ......«• 263 

In Application to Improve Road. ' 

Duties of... 130 

WAGON— 

Furnishing o( for work on roads.. «...i.....m....m......mm 113 

WATSB-WHSELS near public roads to be #erered 124 

WATERING PLAGES, how provided 117 

WAYS BY GRANT.... 177 

WAYS BY DEDICATION...; 184 

WAYS BY PRESCRIPTION 189 

WAYS OF NECESSITY. 178-81 

WIDTH OF ROADS— 

Of state roads 12, IS 

Of county roads 34, 46 

How increased or reduced.. 20 

Of county roads on state lines, bow fixed.. 26, 46 

Of township roads (and note) 56 

How increased or reduced.. 69 

WORK ON ROADS, see Supbbtisob, Labos qis Roads, 
Stbxxts akj> Allxts, x^a 



